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"AGENT. 


$107. Fire.—Of Insured by Stipulation—Broker Trusted 
with Policy may be Agent of Company.—Notwithstanding a con- 
dition of the policy that any one other than the assured, obtain- 
ing a policy, shall be regarded as the agent of the assured, and 
not of the company, and that the policy shall not be binding un- 
til the premiums are actually paid, yet if the assured procures a 
policy through a street broker, supposing him to be an agent of 
the company, and pays the premium accordingly to him, and he 
fails to pay over the money to the company, the company will be 
held to have made him their agent by putting the policy into his 
hands for delivery, and the payment to him will bind the 
company. 

Lycoming F. Ins, Co. vs. Ward. 

Rep’d Jour’l, p. 603. 
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ARSON. 


$108. Fire.—By Mortgagor does not Affect Rights of Mort- 
gagee Insured—Evidence of Wife as to.—Where it was claimed 
that B., the mortgagor, burned the building, but the policy was 
exclusively on the interest of F., the mortgagee ; Held, that the 
fact would not affect the rights of F., and the wife of B. cannot 
testify to her husband’s declaration as to his burning the insured 
premises, under the Illinois law. 


Westchester F. Ins. Co. vs. Foster. 
Rep’d Jour’l, p. 596. 


COMPANY. 


§109. Lire.—Benevolent Association not a Life Company.— 
Construction of Illinois Statute-—Under the Illinois act of 1869, 
as amended by the act of 1874, appellant, though a life insur- 
ance company in the largest sense, is not one in the sense of the 
statute : 1, because it only insures widows, orphans, heirs and de- 
visees ; 2, because it does not require annual premiums; and 3, 
because its members receive no dividends. 


Commercial League Asso. of America vs. The People, etc. 
Rep’d Jour’l, p. 592. 


EVIDENCE. 


§110. Lire.—O/ the Genuineness of Application.—The origi- 
nal application for a life policy was destroyed by fire; what was 
claimed to be an exact copy was produced, which showed the an- 
swers to have been false, but the correctness of the copy was dis- 
puted. Held, that a witness should testify only to what he re- 
collects, and not merely to his impressions. Where the genuine- 
ness of a signature to an application for insurance is proved, a 
knowledge of the contents of the application is presumed, and the 
burden of proof is on those alleging the contrary. It is not suffi- 
cient for this purpose to show that the assured signed an applica- 
tion written out by another. The circumstances indicating in- 
tentional fraud considered. 

Citing previous hearing of same case, 80 IIl., 28. 

Hartford Life & Annuity Ins. Co. vs. Gray et al. 

Rep’d Jour’l p. 611. 
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$111. Lire.—Parol in Case of Lost Policy.—Policy Register 
as.—Practice.—Instructions.—Where suit is brought on a policy 
which is lost, the claimant may prove its execution and con- 
tents by parol. On the other hand, a mutual insurance com- 
pany may adduce its policy register as to the contents of the 
policy, against the claimant, on the ground that persons as- 
sured in mutual companies become thereby members of the 
company assuring. 


Chase vs. Sycamore & Courtland RR. Co., 38 IIl., 215. 


Where there is any evidence tending to prove a material fact, 
the court cannot instruct in such a manner as to take such evi- 
dence from the consideration of the jury. Nor can a court 
properly base an instruction on isolated facts, singled out from 
the mass of the evidence, so as to call the attention of the jury 
to such facts thus made prominent. 

Chittenden vs. Evans, 41 IIl., 251. 


A preponderance of evidence entitles a claimant to recover on 
an insurance policy, and it is error to instruct a jury that certain 
facts must be established by satisfactory evidence and by a pre- 
ponderance. Where a policy cannot be found on diligent search 
before a trial, but comes to light after the trial, and shows the 
judgment to be erroneous, a new trial should be granted thereon. 
A claim that the paper so discovered is forged, cannot be investi- 
gated on a motion for a new trial, but only on a trial of the 
merits. 

Milday vs. McConnell, 63 IIl., 278. 


Protection Life'Ins. Co. vs. Dill. 
Rep’d Jour’l, p. 600. 


$112. Lire—Of Medical Expert may be Contracdicted by 
Non-professional.— Medical Books as.—Where it is claimed that 
an assured person died of delirium tremens, in violation of con- 
ditions in the policy, the evidence of non-professional witnesses 
may be used to contradict the expert testimony even of an at- 
tending physician. Medical books may be used in cross-exami- 
nation of an expert witness to test his knowledge, provided the 
extracts read are fairly selected, so as to give the true sense of the 
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authors ; and this does not violate the rule that medical works are 
not to be read to a jury, or to contradict a witness. 

Conn. Mut. Life Ins. Co. vs. Ellis. 

Rep’d Jour'l, p. 608. 


INTEMPERANCE. 


§113. Lire.—ZJnstructions as to Meaning of.—Practice.—Ex- 
ceptions to Charge.—Evidence—Where it was claimed that the 
insured had answered falsely in the application that his habits of 
life were temperate, a statement in the charge, that what the 
courts regard as controlling is whether he was in the habit of 
drinking to an extent which would impair his health or constitu- 
tion, is not error, if it appear that such statement, taken in con- 
nection with the rest of the charge, did not convey the impression 
that the health must be impaired in order to avoid the policy. 
Where an exception is taken to a specific proposition, or to par- 
ticular remarks in a charge, the proposition excepted to should 
be clearly indicated, so that the court, if it desires, may modify 
its language. The language objected to must be presented in 
nearly equivalent phraseology. Where a witness was asked how 
long he had been acquainted with insured, and answered, “ Ever 
since he was a baby,” and was asked, Had you any knowledge of 
his habits subsequent to that period, as to their continuance and 
development, and final result?” Held, that the question was too 
vague and ambiguous, and its exclusion was not error. 

McGinley vs. U. S. Life Ins. Co. 

Rep’d Jour’l, p. 538. 


LIMITATION CLAUSE. 


$114. Fire.— Construction of.—Loss Occurs when.—The pol- 
icy provided that the loss was to be paid 60 days after due notice 
and proof. Also that no action should be sustainable until after 
an award had been obtained, nor unless such action should be 
commenced within 12 months after the loss occurred. eld, that 
a stipulated limitation in a policy must be construed in its ordi- 
nary and popular sense of the language. A loss “ occurs ” at the 
time of a fire, and not at the time of an award or the time al- 
lowed to a company to make payment, and the time began to 
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run from the time of the fire. Held, that the condition limiting 
the time of action is not controlled by the previous 60 days 
clause. 

Johnson vs. Humboldt Ins. Co. 

Rep’d Jour’l, p. 657. 


MORTGAGEE. 


§115. Fire.—ZInsurance by, in Name of Mortgagor.—Cannot 
Compel Mortgagor to Furnish Proofs.—Rights of —G., the mort- 
gagor, agreed to keep the premises insured and assign the policy 
to plaintiff, mortgagee, or in default plaintiff might insure at the 
expense of G. The premises were subsequently conveyed by G. 
to her ward, J., whereupon plaintiff of his own motion procured 
insurance in the name of J., as owner, loss payable to himself as 
mortgagee. There was no allegation that G. had failed to com- 
ply with the stipulation regarding insurance. The policy stipu- 
lated that proofs should be furnished by the insured. Held, that 
neither G. nor J. had any part in making the contract. J. was 
under no obligation to pay the mortgage, and neither could be 
legally compelled to aid plaintiff in furnishing proofs, and if plain- 
tiff cannot do so of himself, he cannot, therefore, compel parties 
to do so who are under no legal obligation. Held, that an action 
for equitable relief cannot be maintained against G. or J. or the 
company on such ground. The action cannot be maintained, and 
is not needed to destroy its defense based on the limitation clause, 
nor to recover on the policy. The suit must be determined in an 
action at law, 


Graham vs. Phoenix Ins. Co. et al. 
Rep’d Jour’l, p. 657. 


PLACE OF CONTRACT. 


§116. Lire.—O/f Policy Issued through Agent of a Foreign 
Compary.—Agent’s Authority.—Countersigning.—Construction of 
Mass. Law.—The policy issued by a life company of another 
State to a citizen of Massachusetts, provided that it should be 
void unless the premium was paid when due at the office of the 
company, or to an agent upon the production of a receipt signed 
by the president or secretary ; also that it should take effect 
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when countersigned by the agent in Massachusetts, who was also 
required to countersign receipts. Held, that though the agent was 
a general agent in the sense of the Massachusetts statutes re- 
quiring the appointment of a general agent to accept process, and 
who should give bonds, this has nothing to do with his power to 
bind the company, but only his power to represent the company 
in securing the enforcement of the contract. Held, that the coun- 
tersigning by the agent was chiefly intended as proof that pre- 
miums had been paid to him. As he was not authorized to re- 
fuse to countersign, the act was purely ministerial. The fact that 
the policy was forwarded to the agent and delivered by him, but 
not countersigned, was not material. The policy took effect from 
its delivery, and there can be no just distinction between the two 
acts; both are intended to effect substantially the purpose of get- 
ting the policy into the proper hands and securing the premium. 
Held, that the contract was not a Massachusetts contract within 
the provisions of the non-forfeiture law of that state, and the pro- 
hibition to make such a contract as this one, cannot affect the 
contract as a legislative command. 


Citing and discussing Desmazes vs. Mutual Benefit Life Ins. Co., U. 8. 
C. C. Mass., 1878 ; Ins. Co. vs. Davis, 95 U. S., 425; Ins. Co. vs. Eggles- 
ton, 96 U. S., 572. 


Whitcomb et al. vs. Phoenix Mut. Life Ins. Co. 
Rep’d Jour’l, p. 624, U.S. C. C., Mass. 


POLICY. 


§117. Firr.—Parties to Action—-Who may Sue.—Insurable 
Interest of Mortgagor and Mortgagee.—The policy was issued 
to F. and B. It contained the following provision: ‘“ Loss, 
if any, first payable to F.,as his interest may appear.” The 
contract was made between the insured and F.; he paid the pre- 
mium, and the insurance was made solely for his benefit. Held, 
that the party to whom the policy is made payable in case of loss, 
and who pays the premium, is the proper party to sue on the 
policy. 

Insurance Co. vs. Chase, 5 Wal.,.509 ; Motley vs. Manufacturers Ins. Co., 
29 Me., 337; Chamberlain vs. N. H. Fire Ins. Co., 55 N. H., 249 ; Jeffer- 
son Ins. Co. vs. Cotheal, 7 Wend., 73 ; Pratt vs. N. Y. Central Ins. Co., 64 





1879.] Policy. 567 


Barb., 589. Case distinguished of St. Paul F. & M. Ins. Co. vs. Johnson, 
77 Ill., 598. 

The policy provided: “If the assured shall have, or shall 
hereafter make, any other insurance on the property hereby in- 
sured, or any part thereof, without the consent of the company 
written hereon, this policy shall be void.” B. had another policy 
on the property. FF. held a mortgage on the property insured, 
executed by B. Held, that the mortgagor and mortgagee each 
had an insurable interest perfectly distinct and independent, 
and each had a right to insure independently. 


Honore vs. Lamar Fire Ins. Co., 51 TIl., 409. 


B. had no interest in the policy of F., to constitute a double 
insurance ; the two policies must not only be for the benefit of the 
same person, and on the same subject, but for the same entire 
risk. 

Petry vs. Glens Falls Ins. Co., 61 Barb., 335; Tyler vs. Adtna Ins. Co., 
12 Wend, 515 ; Tuck vs. Ins. Co., 56 N. H., 326; Wells vs. Phila. Ins. Co., 
9 Serg. & Rawle, 103 ; Woodbury vs. Charter Oak Ins. Co., 31 Conn. 318 ; 
Columbia Ins. Co. vs. Lynch, 11 Johns., 233. 


Westchester F. Ins. Co. vs. Foster. 
—§ 108. 


§118. Fire—What Constitutes a Renewal.—Alteration of 
Terms by Insurer—Equitable Relief.—Limitation Clause.— 
There was evidence that the plaintiff applied for a renewal of 
her policy as mortgagee, with $500 additional insurance to cover 
an additional loan, which the company said they would consider, 
and a minute was made. An entry was made by an officer not- 
ing a renewal, and a new policy was issued which provided for a 
subrogation of the company to the rights of the mortgagee ; also 
that the loss should not be payable until such portion of the debt 
should be enforced as could be collected out of the original se- 
curity, to which this policy was tobe held as collateral. This 
policy was several times renewed. No stipulations existed in 
the original policy. The premiums were paid by the mortga- 
gors, with an understanding that the insurance was to inure to 
their benefit The provision in the second policy was not no- 
ticed until after the loss. Held, that the evidence justified a 
finding of an agreement to renew the original policy. Held, in 
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action for a reformation of the contract, that the subsequent de- 
livery of the policy, in ostensible compliance with the request, 
without notice, of a change in the terms, was a virtual renewal. 
Held, that the first policy inured to the benefit of the mortgagor, 
while the second was a simple insurer of the debt, and a con- 
tract of questionable propriety. Held, that the alteration of the 
contract was an act of bad faith, or a mistake, which equity 
will correct. Held, that the failure of the insured to discover 
the change, made relief discretionary ; but in the case of insur- 
ance contracts, such critical examinations are not to be expected, 
and their omission need not prevent relief. Held, that the case 
is not altered by the fact that defendant might have inserted 
the same conditions in the original contract had it so elected. 
Held, that under an agreement to renew, defendant had no right 
to change the terms without notice or consent. Held, that de- 
fendant cannot take advantage of a condition whose performance 
it has prevented, and the limitation clause is not available as a 
defense. Held, that the limitation clause must be construed to 
run from the time the liability to pay commences, and not from 
the time of the fire. 

Citing Kernochan vs. Bowery Fire Ins. Co., 17 N. Y., 428 ; Excelsior Ins. 
Co. vs. Royal Ins. Co., 55 N. Y., 343; Welles vs. Yates, 44 N. Y., 525; Rider 
vs. Howell, 28 N. Y., 310, and cases cited; Ames vs. N. Y. Union Ins. 
Co.,14 N. Y., 253-264 ; Broom’s Maxims, 657 ; Mayor vs. Hamilton Fire 
Ins. Co., 39 N. Y., 46. 

Hay vs. Star F. Ins. Co. 

Rep’d Jour’! p. 633. 


PRACTICE. 


$119. Fime—Previous Hearing of Evidence as Ground of 
Challege. In the trial of an insurance case, it is no proper 
ground of challenge that the jurors had heard part of the evi- 
dence in a similar case, between the same plaintiff and another 
insurance company, unless it can also be shown that the jurors 
thereby had formed a fixed and not merely hypothetical opinion. 


Lycoming Fire Ins. Co. vs. Ward. 
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§120. Fire.—Cause of Action in Suit at Law and in Equity 
the same, when.— Keeping of Hazardous Articles—The policy upon 
the stock of a German jobber and importer prohibited the keep- 
ing of certain hazardous articles without permission, among 
which were fire-crackers and fireworks. Permission was given 
for the former, but not the latter. In an action at law brought 
in the Baltimore Superior Court, and afterward removed to the 
U.S. Supreme Court, it was held that the keeping of fireworks 
was a violation of the policy which avoided it, and the plaintiff 
was not allowed to show that the keeping of such goods was in 
the line of his business. A similar suit on another policy had 
been decided differently by this court, and it was sought in this 
action to reform the policy on the ground that permission to keep 
fireworks had been omitted by mistake. Held, that the cause of 
action was the same as in the former suit, requiring the same evi- 
dence for its support, though the form was different ; therefore 
the plaintiff must abide by his election, and the judgment ren- 
dered in the action at law, was a bar to this suit. The doctrine 
of res adjudicata applies. 

Gregory vs. Burrall, 2 Ed. Ch., 417; Rice vs. King, 7 J. R., 20; John- 
son vs. Smith, 8 ib., 383 ; Morgan vs. Plumb, 9 Wend., 287 ; Washburn vs. 
Great Western Ins. Co., 114 Mass., 175. 


Steinbach vs. Relief F. Ins. Co. 
Rep’d Jour’), p. 621. 


PREMIUM NOTE. 


$121. Lire.—Failure to Pay Interest in Case of Paid-up 
Policy Forfeits the Insurance.—A part note ten-payment life pol- 
icy stipulated that the interest was to be paid annually on the 
notes under penalty of forfeiture ; also that it might be exchanged 
for a paid-up policy for as many tenths as there had been pre- 
miums paid, subject to any notes, and subjecting the insured to 
no subsequent charge except the annual payment of interest on 
the notes ; also that it should become void in case of failure to 
pay the premium, or any note other than the premium note given 
for the premium. The policy was exchanged for a paid-up policy 
which stated it was issued in consideration of the surrender of 
the orginal policy, and upon the payment of the interest annually 
on the notes; also that if the interest was not paid annually 
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when due, the policy should cease and become void without no- 
tice. The insured failed to pay the interest when due, and the 
policy was canceled on the company’s books, and a tender made 
shortly after was refused. Held, that the stipulation regarding 
forfeiture is not of the nature of a penalty against which a court 
of equity can relieve. In life insurance, time is of the essence of 
the contract. The prompt payment of interest when due is es- 
sential to the security of the business. Such contracts must be 
strictly complied with ; the failure to pay the interest when due 
avoided the policy. 

Case of St. Louis Mut. Life Ins. Co. vs. Grigsby, distinguished. Patch 
et al. vs. Phoenix Mut. Life Ins. Co., 5 Big., 531, 532; Russum vs. St. 
Louis Mut. Life Ins. Co., 5 Big., 245, 246; Nettleton vs. St. Louis Life 
Ins. Co., 61. L. J., 428. 

Knickerbocker Life Ins. Co. vs. Dielz. 

Rep’d Jour’l, p. 544. 


PROOFS OF LOSS. 


§122. Fine.—Sufficiency of—Construction of Policy —As In- 
terest may Appear.— Waiver of Defective.—Plans and Specifica- 
tions.— Magistrate's Certificate.—Suit was brought on four policies 
by defendant on same property, insuring W. & M. & Co. as theirs, 
but the insured were described as “ W. & M. & Co. as interest 
may appear ;” the loss was payable to L. & D., the latter being 
plaintiff. The policies provided that if the interest of assured, 
whether as owner or mortgagee, be not truly stated they should 
be void; also that if the interest be other than the sole and un- 
conditioned ownership, etc., it must be so represented, etc.; also 
that the proofs must give the written portion of all policies, and 
a duly verified builder’s certificate of the value before the fire, 
and plans and specifications verified by the insured if required ; 
and that all attempts at fraud, etc., should avoid it ; also that in 
case of difference there should be an arbitration at the request 
of either party, and no action should be sustainable until an 
award had been made. Proofs and specifications were duly for- 
warded, but were signed by but one of the insured, and contained 
neither the builder’s certificate nor the written portion of the 
other policies, though they were referred to. The company was 
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requested to notify if they were deficient, and the defect would be 
remedied. Considerable correspondence took place concerning 
the insufficiency of the proofs, and the amount to be paid for the 
loss. Held, that the company might insist on the written portion 
of the other policies being inserted in the proofs, though they 
were all the same company and identical, but a failure to insist 
on this was a waiver of the requirement. Held, that the phrase 
“as interest may appear,” indicated uncertainty as to the quality 
as well as extent of the interest, and leaves the whole question of 
the title of the insured open for explanation by evidence aliunde 
the contract, and this phrase sufficiently protected the interest of 
W. as mortgagee, though he was described as owner. 

Pitney vs. Glens Falls Ins. Co., 65 N. Y., 6; Inhab. of Northampton vs. 
Smith, 11 Metc., 390 ; Rogers vs. Traders’ Ins. Co., 6 Paige, 588 ; Steele vs. 
Ins. Co., 17 Penn. St., 290 ; Finney vs. Ins. Co., § Mete., 348 ; Watson vs. 
Swann, 11 C. B., (N. S.,) 755. 

Held, that instructions which in effect authorized the jury to 
find out from all the circumstances whether there had been a 
waiver of defective proofs was not erroneous. A defect once 
pointed out need not be repeated; but when, in reply to more 
specific information as to its nature, the reply is confined to the 
plans and specifications, the jury have a right to infer a waiver 
of defective proofs. Held, that if in the final correspondence 
between the parties which brought to a single point the differ- 
ence in relation to an adjustment of the amount due, there was 
no objection to the failure of one of the insured to sign the 
affidavit, that failure was waived. Held, that where the plans 
and specifications were made by a builder selected by the ad- 
juster, and there was evidence that they were placed by the 
company in the hands of a builder from whose’ report the com- 
pany decided that a new replacement would cost less than the 
insurance, and there must be arbitration, and that finally the 
only difference between the parties was as to amount due, and 
the evidence as to their sufficiency was contradictory, the ques- 
tion of their sufficiency was for the jury. A question whether 
insured had furnished plans and specifications which would en- 
able a fairly competent party to estimate the value of the 
buildings was not improper. A fraud which will avoid a policy 
is a trick or artifice to induce another to fall into error to his 
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harm. Where the magistrate personally filled in the certificate 
according to the formal requirements of the policy, and though 
he did not at the time make the required examination of the pre- 
mises, he had a knowledge and recollection of them, and of the 
circumstances of the insured, and had before him the estimates 
of his neighbors in whom he had confidence, it was for the jury 
to say whether there was fraud in the preparation of the certifi- 
cate, and whether it was a compliance with the policy require- 
ment. 
Maher vs. Ins. Co., 67 N. Y., 292. 


Held, that the interest of L. in the policy having passed to D., 
the latter could recover for the whole amount, and that recovery 
would be a bar to further action. Where the company declined 
to specify the particulars in which the proofs were unsatisfactory, 
and in response to inquiries by insured, returned the same 
vague and unsatisfactory answer, the latter had a right to com- 
mence suit, taking the risk of satisfying the court as to their suffi- 
ciency, and a finding by the jury that certain objections were 
waived and others not read, is sufficient answer to the objection 
that the proofs were not perfected, and therefore that the suit 
was premature. 


Dakin vs. Liverpool, Lond. & Globe Ins. Co. 
Bep’d Jour’l, p. 577. 


RISK. 


§ 123. Frre.—Construction—Hazardous.—Carpenter’s Shop. 
—The policy provided that it should be void if used for any trade, 
business, etc. mentioned, among which was that of a carpenter’s 
shop ; also that carpenters might repair during five days in the 
year. Held, that the business, trade, or vocation must be carried 
on. It is not a violation of condition as to hazardous risks if 
a carpenter does occasional work in a room of the building. 

O’Neil vs. Buffalo Fire Ins. Co., 3 N. Y., 122. 

Westchester F. Ins. Co. vs. Foster. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


COURT OF APPEALS OF NEW YORK. 


DEBORAH B. DILLEBER, Respondent, 
Us. 


KNICKERBOCKER LIFE INS. CO., Appellant.* 


The first premium on a life policy was paid by giving notes payable in four and 
twelve months. A few months later the insured went to the office of the com- 
pany, desiring to give up the policy because he could not pay it. There was 
evidence that the president and general agent insisted that this should not be 
done, and promised to give what accommodation was necessary, and finally 
they agreed by having accommodations to keep it alive, and carry it along. 
During the next fifteen years the premiums were paid sometimes by cash, 
sometimes by note, some before and some from one to eight days after they were 
due. A subsequent premium, tendered two days after it was due, was refused, 
and the insured was soon after killed. 

Held, that there was evidence to justify a finding that the conversation with the 
officers was a waiver of the policy condition requiring prompt payment as to 
subsequent premiums. 

Held, that the officers had authority to make such an agreement. 

Held, that such waiver could be shown by parol. 


Held, that the consent of the insured to continue the policy was sufficient consid- 
eration to support the agreement. 


Held, that the company could not withdraw a waiver of prompt payment without 
notice. 


Judgment affirmed. 


* Decision rendered April 1, 1879. 
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Horace E. Dennina, for Appellant. 
Frep H. Kettoae, for Respond nt. 


Danrortu, J. 

It was one of the conditions of insurance that the annual premium 
should be paid on or before the day it fell due. The appellants in- 
sist that payment was, therefore, a condition precedent, and as it is 
conceded that it was not made, they contend that the plaintiff was 
not entitled to recover. It is true that this omission on the part of 
the insured constitutes a breach of the condition, but it is also true 
that the act of omission is not a breach, if it was by consent of the 
company or in consequence of an agreement with it. If the insured 
was informed that this condition need not be complied with, the de- 
fendant is liable in the same manner as if there had been no omission 
on his part. 

This was in substance the plaintiff's claim upon the trial, and if the 
evidence warranted an inquiry by the jury as to the existence of such 
consent or agreement, it will then follow that there was no error in 
the ruling of the court upon the trial, or merit in the defendant’s ex- 
ceptions. 

It does not appear when the policy was in fact delivered, but al- 
though it bears date December 22, 1858, it was on the 22nd of Janu- 
ary, 1859, that the insured paid the first year’s premium by giving 
his notes payable at four and twelve months, for which a receipt was 
given, signed, “Knickerbocker Life Insurance Company by Hobart 
Ayers, general agent.” In April, 1860, he went to the office of the de- 
fendant, and found there Hobart Ayers, the general agent, and Mr. 
Lyman, the president of the defendant. He stated to them that he 
wanted to give up the policy, that he could not pay it, and one or 
both said, “ You cannot, you must not give up this policy, Mr. Dilleber, 
you must keep it alive ; if you can’t pay it when it becomes due, we 
will give you what accommodation is necessary ;” and finally, the wit- 
ness says, “they agreed by having accommodations to keep it alive and 
carry it along.” Upon this occasion he gave a note for the premium 
which had become due December 22, 1859. 

During the next fifteen years he paid his annual premiums, some- 
times by note and sometimes in cash, but with no uniform regard to 
the day of maturity. He paid four before they became due, four on 
the day, and seven after maturity, varying therefrom one to eight 
days. On the morning of the 24th of December, 1875, he sent his 
clerk to the office of the defendant to pay the premium which be- 
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came due December 22nd. It was refused ; he then went himself to 
the same place and again tendered it ; it was refused. Soon after, he 
was fatally shot, and died on the first of January, 1876. 

In submitting the case to the jury, the trial judge directed them to 
find whether the conversation with the president in April, 1860, “ con- 
stituted an agreement relating to that particular time, or covered suc- 
cessive payments of the premium on the policy ;” also saying, “ if 
you are satisfied no such agreement was made, then the policy is void ; 
if you believe on the evidence that the agreement refers only to the 
renewal of that policy for that one year, it could not extend to the sub- 
sequent years, and that is the question you are to determine in rela- 
tion to that agreement of waiver. Thatis the only question I have to 
submit to you.” This was reiterated in the course of the charge, and the 
judge again instructed the jury, at the request of defendant’s counsel, 
and in words chosen by him, “ Unless a binding and valid agreement 
was made after the policy was issued, giving the plaintiff a right to 
pay premiums within a reasonable time after they became due by 
the terms of the policy, the defendant is entitled to a verdict ;” and the 
verdict in response to this charge shows that the jury found there was 
such an agreement. The evidence was competent for the considera- 
tion of the jury, and not insufficient to sustain the verdict. In the first 
place the parties representing the defendant upon that occasion were’ 
the president and general agent of the company, and must be held 
to have had ample authority to make such an agreement as the plain- 
tiff relies on. In Bliss on Life Insurance, § 275, it is said, “The com- 
pany will be bound by the acts of the president and secretary per- 
formed in its office, whether such acts are in writing, or verbal; 
whether they make a contract, waive a forfeiture, or give consent ; and 
so are the adjudged cases. 19 N. Y., 305; Trustees Brooklyn Fire 
Ins. Co., S. C., 28 N. Y., 153 ; Howell vs. Knickerbocker Life Ins. Co., 
44 N. Y., 276 ; Marcus vs. St. Louis Mutual Life Ins. Co., 68 N. Y., 
625 ; Leslie vs. Knickerbocker Life Ins. Co., 63 N. Y., 27. 

In the next place, it was proper to show this arrangement by parol, 
notwithstanding the language of the policy in regard to a writing. 
Carroll vs. Charter Oak Ins. Co., 10 Abb. Pr. R., N. S., 166 ; Kolges 
vs. Guardian Life Ins. Co., id., 176 ; Howell vs. Knickerbocker 
Life Ins. Co., 44 N. Y., 285. In consequence of it the insured 
yielded to the request of the officers of the defendant, con- 
sented to retain the policy, and by virtue of it the company then re- 
ceived his promissory note, which they afterward collected, and for 
each one of fourteen years received, with more or less regularity, the 
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stipulated premium upon the policy. Therefore the agreement was 
supported by a sufficient consideration. Bodine vs. Ex. Fire Ins. Co., 
51 N. Y., 117; Dean vs. Etna Life Ins. Co., 62 N. Y., 642 ; Howell vs. 
Knickerbocker Life Ins. Co., 44 N. Y., 276. Standing by itself it fair- 
ly permitted a conclusion that the arrangement then made related to 
the entire life of the policy, or until such earlier time as the defendants 
should notify the insured that the parol arrangement must end, and 
in the future the condition as written in the policy be strictly complied 
with. Baptist Church vs. Brooklyn Fire Ins. Co., 28 N. Y., 253. In- 
deed, it is not easy to see what other inference could be drawn from 
it. The words of the officers of the company can hardly be limited 
to the payment of a premium then four months past due, or to the 
note given on that occasion, for that was put in suit in September next 
after it was given, or to the next succeeding premium ; but they apply 
rather to the policy as an instrument to be “kept alive ” or in force 
from year to year notwithstanding delay in payment of premiums. 
This conclusion is very much strengthened by inferences fairly to be 
drawn from the conduct of the parties. It may well be inferred that 
the company had waived a strict compliance with their written con- 
dition, and they also aid in the proper construction of the agreement 
of the parties made in April, 1860. Indeed, the conduct of both par- 
ties from the time of that transaction seems to indicate that they re- 
garded it as part of the arrangement of insurance, and the insured 
was not in fault in trusting to its continuance. The company was 
bound by it, and could not in good faith insist upon a strict compli- 
ance with the condition of payment until, before a premium became 
due, they gave the assured notice that they should exact it. Common 
fairness required so much. They cannot, when their own interest 
seems to demand it, waive a condition, and after reliance upon it by 
the insured, withdraw the waiver without notice. The arrangement 
proven is not unlike that conceded to have been made in the case of 
Howell against this defendant, (44 N. Y., 283,) and which was found 
sufficient to uphold a verdict. 

The evidence was entirely uncontradicted, and we think the case 
was properly submitted to the jury. 

The judgment should be affirmed. 


All concur. 





Dakin vs. L., L. & G. Ins. Co. 


SUPREME COURT OF APPEALS OF NEW YORK. 


EDGAR DAKIN, Appellant, 
vs. 


LIVERPOOL AND LONDON AND GLOBE 
INS. CO., Respondent.* 


Suit was brought on four policies by defendant on same property, insuring W. & 
M. & Co. as theirs, but the insured were described as ‘‘W. & M. & Co. as in- 
terest may appear ;” the loss was payable to L. & D., the latter being plaintiff. 
The policies provided that if the interest of assured, whether as owner or mort- 
gagee, be not truly stated, they should be void ; also that if the interest be other 
than the sole and unconditioned ownership, etc., it must be so represented, ete. ; 
also that the proofs must give the written portion of all policies, and a duly 
verified builder’s certificate of the value before the fire, and plans and specifi- 
cations verified by the insured if required ; and that all attempts at fraud, etc. 
should avoid it ; also that in case of difference there should be an arbitration 
at the request of either party, and no action should be sustainable until an 
award had been made. Proofs and specifications were duly forwarded, but 
were signed by but one of the insured, and contained neither the builder’s cer- 
tificate nor the written portion of the other policies, though they were referred 
to. ‘The company was requested to notify if they were deficient, and the defect 
would be remedied. Considerable correspondence took place concerning the 
insufficiency of the proofs, and the amount to be paid for the loss. 

Held, that the company might insist on the written portion of the other policies 
being inserted in the proofs, though they were all by the same company and 
identical, but a failure to insist on this was a waiver of the requirement. 

Held, that the phrase ‘‘as interest may appear,” indicated uncertainty as to the 
quality as well as extent of the interest, and leaves the whole question of the 
title of the insured open for explanation by evidence aliunde the contract. 

Held, that this phrase sufficiently protected the interest of W. as mortgagee, though 
he was described as owner. 

Held, that instructions which in effect authorized the jury to find out from all the 
circumstances whether there had been a waiver of defective proofs was not er- 
roneous. A defect once pointed out need not be repeated, but when, in reply 
to more specific information as to its nature, the reply is confined to the plan 
and specifications, the jury have a right to infer a waiver of defective proofs, 

Held, that if in the final correspondence between the parties which brought to a 
single point the difference in relation to an adjustment of the amount due, 
there was no objection to the failure of one of the insured to sign the affidavit, 
that failure was waived. 

Held, that where the plans and specifications were made by a builder selected by 


* Decided April 25, 1879. 
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the adjuster, and there was evidence that they were placed by the company in 
the hands of a builder from whose report the company decided tbat a new re- 
placement would cost less than the insurance, and there must be arbitration, 
and that finally the only difference between the parties was as to amount due, 
and the evidence as to their sufficiency was contradictory, the question of their 
sufficiency was for the jury. 

A question whether insured had furnished plans and specifications which would 
enable a fairly competent party to estimate the value of the buildings was not 
improper. 

A fraud which will avoid a policy isa trick or artifice to induce another to fall into 
error to his harm. Where the magistrate personally filled in the certificate 
according to the formal requirements of the policy, and though he did not at 
the time make the required examination of the premises, he had a knowledge 
and recollection of them, and of the circumstances of the insured, and had be- 
fore him the estimates of his neighbors in whom he had confidence, it was for 
the jury to say whether there was fraud in the preparation of the certificate, and 
whether it was a compliance with the policy requirement. 


Held, that the interest of L. in the policy having passed to D., the latter could re- 
cover for the whole amount, and that recovery would be a bar to further action. 


Where the company declined to specify the particulars in which the proofs were 
unsatisfactory, and in response to inquiries by insured, returned the same 
vague and unsatisfactory answer, the latter hada right to commence suit, taking 
the risk of satisfying the court as to their sufficiency, and a finding by the jury 
that certain objections were waived and others not read is sufficient answer to 
the objection that the proofs were not perfected, and therefore that the suit was 
premature. 


Judgment affirmed. 


E. P. Hart, for Appellant. 
M. M. Meap, for Respondent. 


Per Curtam. 

As many of the points made by the defendant on this appeal are 
to be solved by the effect of the facts upon the positions taken, it is 
well to state such of them as are material to that end. 

The action, as it now stands before us, is upon four policies of fire 
insurance, issued by the defendant to the same persons, upon the 
same property. The persons named in the policies as the insured 
were S. D. Wood, and L. W. Moore &. Ov., and the property was 
named as theirs. But the insured were described in the policies in 
manuscript thus : ‘‘&, D. Wood and L. W. Moore & Co., as interest may 
appear.” There was a clause in the policies, “ Loss, if any, payable 
to Lyon and Dakin,” the latter of whom is the plaintiff in this action. 
There was a condition in the policies that if the interest of the as- 
sured in the property, whether as owner or mortgagee, be not truly 
stated in the policy, it should be void. There was also a condition, 
that if the interest of the insured be other than the entire, uncondi- 
tional and sole ownership of the property, for the use and benefit of 
the assured, it must be so represented to the company, and expressed 
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in the written part of the policy, or it would be void. Also, that the 
proofs of loss should give the written portion of all policies thereon ; 
and the duly verified certificate of some reliable builder of the actual 
cash value of the buildings immediately before the fire, and if the 
company required, plans and specifications of the buildings destroyed, 
verified by the assured ; that all fraud or attempt at fraud, by false 
swearing or otherwise, should cause a forfeiture of all claims under the 
policy ; that in case differences should arise as to the loss or damage, 
after proof thereof had been received in due form, the matter should, 
at the written request of either party, be submitted to arbitrators ; 
and that no action against the company should be sustainable until 
after an award obtained, fixing the amount of the claim. The build- 
ings insured were wholly, or almost so, burned down on the 28th 
April, 1875. On the 20th May, 1875, proofs of loss, and soon after 
plans and specifications, were mailed to defendant at New York city, 
which were formally correct, so far as one policy is concerned, save 
that they were signed and verified by but one of the assured, L. W. 
Moore, and had not the certificate of a builder, and did not give the 
written portion of the other three policies, though three were referred 
to as issued by the defendant, and by numbers, dates of expiration 
and amounts. In the letter inclosed with the proofs of loss, it was 
requested that if they were deficient in anything, the defendant would 
let the writer, L. W. Moore, know, and they would remedy it. Ina 
few days after the fire, the defendant’s official adjuster of losses went 
to the place of the insured property in. his official capacity, and made 
an examination of the premises ; he offered to pay $7,000 for the loss, 
and on refusal, gave instructions of what he wanted done as to the 
proofs of loss, chose the mechanic to make the plans and specifica- 
tions, saw that person while making them, and expressed himself sat- 
isfied with them. On the 10th June, the adjuster wrote to L. W. 
Moore individually, stating that the plans and specifications were re- 
ceived in due time ; had been placed in the hands of a builder ; that 
the builder had made a report ; that the adjuster found that the 
buildings could be replaced new for less than the amount in-ured, 
without avy allowance for depreciation, and stated that there was no 
other way than to submit to arbitration ; and in the same letter stated 
that other proofs of loss on stock insured by other policies, we infer, 
were incomplete and insufficient, and could not be accepted, and 
named the objections to them. On the 16th June, the attorney for 
the plaintiff, in behalf of L. W. Moore, wrote to the adjuster of the 
defendant, in answer to the letter of that officer of the 10th June, to 





580 Report of Decisions. [Aug 


Moore, asking the defendant to elct to rebuild, or to pay the loss, 
and asking if an arbitration could be compelled until after an election 
to pay the loss. On the 17th June, the secretary of the defendant 
wrote to the attorney of the plaintiff, in answer to a request fur pay- 
ment to plaintiff, that there was inability yet to agree upon the value 
of the property at the time of the fire, and that consequently the mat- 
ter would probably be submitted to appraisal, but that if the amount 
could be settled of the value of the property, the defendant would be 
prepared at once to pay as the policy directed. On the same day on 
which the secretary of the defendant wrote thus to the attorney for 
the plaintiff, the adjuster of the defendant wrote to L. W. Moore, that 
the proofs of loss would be rejected for reasons named in a letter to 
that attorney to be mailed to him the next day. The next day, 18th 
June, the adjuster wrote to Mr. Mead, the attorney, in reply to his 
letter of the 16th, rejecting the proofs of loss on the buildings and 
machinery, for the reasons that they represented but one of four pol- 
icies covering the same property, were not accompanied with verified 
certificates of builder and machinist as to the value of the buildings 
and machinery, and that the plans and specifications were not sworn 
to, nor even signed by L. W. Moore & Co., but making no explicit 
answer to the request to elect whether to build or to pay the loss, 
saying that rebuilding was the last resort. On the 22nd June, L. W. 
Moore & Co. replied to the letter of the adjuster to L. W. Moore, 
saying that if the adjuster would return all papers that he knew or 
thought wanted correction, and with them send instructions, they would 
do all in their power to have them satisfactory. On the 10ih July, 
the adjuster returned the plans and specifications by express, and 
wrote to L. W. Moore & Co., saying that he had done so; saying also 
that they did not answer the requirements of the case; that the de- 
fendant’s builder said that he could tell nothing about the building 
from them ; that the adjuster could not explain how they were to be 
made out, but that any architect could tell; that they should specify 
the exact size of the buildings, how constructed, of what material, 
should contain particular and comprehensive instructions which any 
good builder could follow and produce a building precisely the same 
as the one destroyed ; that there should be specifications of the ma- 
chinery ; that on the same being furnished, duly certified and sworn 
to “by you” as being the same as that destroyed, as near as it is pos- 
sible to be made, the defendant would be prepared to have an ap- 
praisal avd estimates. On the 16th July, the plans and specifications 
were sent back to the defendant altered so as to give, in addition to 
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what they before contained, the size and materiel of a part of the 
building, and with an affidavit duly verified, made by L. W. Moore, 
that the specifications are correct representations of the building as it 
stood at the time of the loss by fire, and true statements of its con- 
struction as full in every particular as he could describe the same. 
On the 19th July, the adjuster wrote to L. W. Moore & Co., impliedly 
acknowledging the receipt again of the specifications, and notifying 
that they were insufficient and could not be accepted, and that he 
would await “your pleasure” in furnishing ‘‘us” with proper and 
comprehensive specifications of the buildings and machinery, and of- 
fering to return the plans if they were desired to work from. On the 
30th July, Mr. Mead, the attorney, wrote to the defendant in behalf 
of the plaintiff and of Wood as mortgagees, among other things, ask- 
ing and saying, ‘‘Just what do you complain of now in the proofs 
sent you? I havea copy of those sent you, and I cannot see but that 
it is full and complete. If it is only as to value, how can we get at it?” 
“T hope that we can get the thing narrowed down to some single 
point in the controversy, and adjust that without large expense.” 
“Tf you insist on arbitration as to the value of the property, send me 
the written stipulation, * * * * and I will consider the same 
as attorney for Mr. Dakin and 8. D. Wood. * * * *. On the 
31st July, the secretary of the defendant replied to that letter that 
the plans and specifications were furnished in an imperfect condition, 
the specifications being incomprehensive ; that they should have bég 
in a more perfect form, as it was utterly impossible for any baider'’> 
make an estimate of what new would cost; that when proper speci- 
fications were furnished, defendant would be prepared to naméap- 
praisers ; that the interest of the mortgagees had no reference what- 
ever to the adjustment of the loss. This closed the correspondence 
between the parties ; no other attempts were made at adjustment, or 
at making further proofs of loss, plans and specifications, or at point- 
ing out by the defendant wherein those furnished were objectionable 
or asking for other particulars. The specifications showed the mate- 
rial, length and width, and height of the building, the size of the 
foundation, the material, the size of the timbers, the size and material 
of the vats and the like, and the doors and windows. The plan which 
was furnished, and to which references are made in the specifications, 
does not appear in the printed case. It was testified that a building 
could be built from them substantially like the plan. The magistrate 
who made the certificate required by the conditions usual in policies, 
made no examination of the circumstances, other than by hearing # 


a 
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from other persons often about the fire, and the circumstances at- 
tending it, and by reading the sworn proofs of loss and the statements 
of the mechanics whom he knew, annexed to them, and knowing the 
building, and that it had been burned, and that a large amount of 
business was done in it ; he was told by the insured that it was matter 
of form ; the certificate was given without haste, and in good faith, with- 
ont collusion. 

The first point made by the defendant is, that there were not in 
fact proofs of loss furnished under but one of the policies. 

We will not say that the defendant had not the right to exact from 
the plaintiff four complete formal sets of proofs of loss, though each 
would be but a duplicate of each of the others, and though one would 
give to the defendant all of the material information which all of them 
or either of the others would give, and though the four policies were 
issued by the defendant, and in effect were but one risk, and insurance 
upon the property. The insured did, in the endeavor to keep the 
condition of the policies requiring proofs of loss to be rendered, de- 
liver to the defendant a written instrument comprising the matter re- 
quired by the condition in either of the policies, and also containing 
the numbers, amounts and some other data of the three other policies. 

From the facts which we have stated, it is clear that if the proofs of 
loss were ever objectionable in the matter set up in this point, the ob- 
jection was entirely waived by the defendant. The facts above stated 
are so many of them undisputed and indisputable, that the conclusion 
is one which the trial court could have reached as a matter of law. 
That court did dispose of the question as matter of law on the motion 
of the defendant that the plaintiff be nonsuited on that ground as to 
all of the policies except the one particularly set forth in the proofs of 
oss. It was not afterward mooted by the defendant on the trial, 
nor did the court submit anything to the jury in regard toit. It 
did not need to. 

The second point is, that Simeon D. Wood was assured as owner 
while his interest was really that of a mortgagee, whereby there was 
a breach of some conditions in the policy which we have given above, 
But some effect is to be given to the phrase ‘‘ as interest may appear.” 
This was in manuscript, inserted in the printed form of policy by the 
defendant. It indicated uncertainty ; that there was something con- 
tingent and undetermined in the mind of the contracting parties as to 
the interest of Wood in the property at risk. The defendant claims 
that it indicated uncertainty as to the extent of the interest, and not 
as to its quality or character. But when it is once conceded or |e'd 
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that this phrase indicates uncertainty, we know not why we should 
confine that uncertainty to one element of an insurable interest rather 
than another, unless there have been rules laid down giving such ef- 
fect to the phrase. No adjudication has been cited to us so deciding. 
A somewhat exhaustive search fails to bring one to our attention, 
while Pitney vs. Glens Falls Ins. Co., 65 N. Y., 6, tends the other way. 
We know no reason, where the use of the phrase indicates such un- 
certainty in the draughtsman, and creates such doubt in the mind of 
one called to interpret, as that there is an ambiguity to be explained 
only by evidence aliunde the paper, why the evidence may not be di- 
rected to the fact that the kind as well as the extent of interest was 
not clearly ascertained by the contracting parties, or was purposely 
left without statement in full. Nor does the meaning of the word 
“interest,” used in the phrase, confine the intention of the draughtsman 
to the extent rather than the kind. The phrase “an interest,” though 
primarily it included the term, estate, right or title, (Co: Litt., 345, 
b. *155,) has latterly come often to mean less, and to be the same as 
concern, share and the like. Inhab. of Northampton vs. Smith, 11 
Mete., 390. In contracts in general, that word means the peculiar 
right of property which one has in a thing. More especially is this 
so in contracts of insurance, in the law of which so much space is 
taken by the topic of insurable interest, which deals especially with 
the kind rather than the extent of rightin the property, as is apparent 
when we begin to enumerate the interests usually insured, as owner, 
mortgagor, mortgagee, agent, consignee, factor and the like, ad infini- 
tum. The use of asimilar phrase in a policy, viz., “on account of 
whomsvever it might concern at the time of loss,” has been held to 
leave it undetermined until the loss took place ; who might then be 
the owner of the property and entitled to the money. Rogers vs. 
Traders’ Ius. C»., 6 Paige, 583. Effect has been given to a more re- 
stricted phrase, “for account of whom it may concern,” though there 
must have existed, at the time the contract of insurance was made, 
an intention to protect the person who claims the payment. Steele vs. 
Ins. Co.,17 Penn. St.,290. Yet thatintention might be made known 
subsequently by evidence aliunde the policy. The use of such inde- 
_ termipate phrases makes way for evidence in explanation of them, and 
of what was the purpose in the use of them. Finney vs. Ins. Co., 8 
Mete., 348. After the door is thus opened for the admission of such 
evidence, whut rale is there that will keep out any that will show what 
was in the mind of the contracting parties on the subject of the in- 
terest to be insured? In Watson vs. Swann, 11 C. B., (N. S.,) 755 
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there was an open policy, “upon any kind of goods and merchandise 
as interest might appear.” ‘The effect of the opinion delivered there is, 
that under such a phrase, persons who could not be named and as- 
certained at the time the policy is effected are allowed to come in and 
take the benefit of the insurance if they were persons contemplated at 
the time the policy was made. It is so, then, that the use of such 
phrases, expressive of uncertainty in the mind of the insurers at the 
time of the framing of the contract they have given out, as to some 
matter with which the contract is concerned, does open the instrument 
to explanation by proof aliunde the instrument. In the absence of 
any rule or reason confining the effect of such prceof, any material 
matter which was then in doubt may be made sure by evidence when 
the time has come that certainty is wished. Where the clause ex- 
pressive of doubt shows that the uncertainty is as to the person who 
is to have the benefit of the contract, who the person is may be 
proven. Where it is as to the interest which is to be protected, 
what the interest is may be proven, and what is the extent, kind or 
quality of it. The phrase in this policy, “as interest may appear,” is 
as applicable to Wood, as one of the insured, as to L. W. Moore & Co. 
It indicates that when the policy was filled up by the defendant, there 
was uncertainty as to his interest, or that for some reason it was not 
thought best to state it, and the use of the phrase gave the right to 
him to show what the fact was as to it whenever the time came at 
which it was for his good to show it. It is a phrase anticipatory of 
the fact as it would then be shown ; and the use of the phrase is as 
if the recital of the fact, as it is afterward shown, was, at the time of 
the making of the contract, written out in full in the policy. We 
must now read that paper as if there was written into it what was 
Wood's interest, which was to be saved by the contract as now ascer- 
tained, to have then been contemplated as possible. Doing that, it is 
plain that the printed conditions of the policy above given, relied 
upon by the defendant, are of no avail, for then the interest of Wood 
is “truly stated in this policy ;” “the interest of the assured in the 
property” being “other than the entire, unconditional and sole own- 
ership of the property for the use and benefit of the assured is ex- 
pressed in the written part of the policy.” ‘ 

It may be well to say here that this point of the defendant arises 
on the motion for a nonsuit. It was not claimed on that motion that 
the interest of Wood was ‘‘not represented to the company.” We 
spend no time, therefore, on that clause of the condition. 

It is suggested that if it had been proven that the company knew 
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that Wood was a mortgagee, and with that knowledge issued the pol- 
icies, then effect and application could be given to these words, so as 
not to have the contract fail; and itis urged that with such proof 
lacking, that result cannot follow. But one of the cases cited, 
(supra, ) Rogers vs. Traders’ Ins. Co.,) shows that under the lan- 
guage there used, the person who was to be benefited need not be 
known, at the time of the contract, to either of the parties instru- 
mental in making it. And so it is said in the case from 11C. B., 
(N. S.,) supra: ‘‘A very wide extension has been given to the prin- 
ciple I have adverted to as to the parties to a contract in respect of 
policies of insurance, viz., that persons who could not be named or as- 
certained at the time the policy is effected are allowed to come in and 
take the benefit of the insurance.” There is no reason, then, why, 
when it is assumed that there is an insurable interest of some kind in 
a person, that interest may not be covered by the contract, though its 
exact nature and extent be left to future ascertainment. The cases 
cited by the defendant, (19 N. Y., 179, 24id., 202, 65 id., 6 ; 3 Keyes, 
87, 436 ; 68 N. Y., 434,) do indeed show that there was knowledge by 
the company when giving out the policy ; but they do not hold or 
intimate anything contrary to our views above expressed. 

The third point made by the defendant is, that it was error for the 
court to permit the jury to find a waiver of conceded defects in the 
proofs of loss from the defendants not pointing out such defects to 
the assured earlier than on the 18th June next,. after the fire. There 
was but one defect to which the court adverted while instructing the 
jury that they might, from the lapse of time between the 20th of May, 
and the 18th of June, infer that the defendant intended not to insist 
upon that defect ; that was the lack of a builder’s certificate. The 
point now made is raised upon two exceptions taken at the trial. 
One was, where the defendant excepted to that portion of the charge 
that the lapse of time between May 20th and June 18 could be taken 
in consideration in determining whether or not there was a waiver of 
a builder’s certificate. That was not noticed by the court, and it 
may have been, probably was, because the defendant had before that 
excepted with more particularity, stating the grounds of the excep- 
tion, and had received a reply from the court. The defendant at 
that time excepted to that portion of the charge wherein the court 
told the jury that they could infer a waiver between May 20th and 
June 18th; and the ground of exception was at that time stated to 
be that the proofs were not then perfected, but were in progress, as 
indicated by the letter of Moore. To this the court replied: ‘‘I 
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submit the whole question to the jury.” The reply of the court is 
more fully understood when it is read in connection with the whole 
charge on the subject of that defect. The court had said that that 
lapse of time was a matter for the consideration of the jury—whether 
it was of such length as to indicate that the defendant did intend to 
overlook this defect. 

The court then called to the attention of the jury that on the 18th 
June that defect was pointed out by the defendant to the assured ; 
and to the letters which passed after that date, in which the defect 
was not again named ; and told the jury to inquire whether, from 
the omission by the defendant to advert again to this defect, there 
was an indication of an intention in the defendant to overlook that 
defect. 

In connection with the remarks thus made, more amp'e than here 
given, the reply of the court above stated may well be taken as an in- 
struction to the jury to pass upon the question of the waiver of that 
defect upon all the facts and circumstances of the case. But there 
is not need of confining the answer to the point to this. In our 
view the jury were authorized to find, from all that took place, by 
perscnal interviews and oral communications, and by letters between 
the officers of the defendant and the insured, and the attorney of the 
plaintiff, between the 20th of May and the 18th of June, that the de- 
fendant did not intend to plant itself upon this defect, but to overlook 
it, and that it might well have been understood so to have done. It 
is true that on the 18th of June this defect is formally named in a 
letter written professedly as a technical statement of rights; but it 
is never afterward named specifically or included in general state- 
meuts ; the sole matter after that date being the want of particularity 
and comprehensiveness in the specifications, 

The defendant’s request that the court hold as matter of law that 
there was no evidence of a waiver of the furnishing of the builder’s 
certificate was properly refused. There was evidence which war- 
ranted the inquiry by the jury whether the proofs of loss were not 
satisfactory to the defendant, and received by it as such ; and there is 
their finding that they were. It is true that where an insurance com- 
pany has once in due time pointed out a defect in proofs of loss, if it 
ever after keeps silence, that will be enough to preserve the objection. 
But here, when the defendant is asked by the attorney for the plain- 
tiff, in amicable spirit, seeking wherein there is misunderstanding, so 
that the issue between the parties may be narrowed, to state just what 
it is that the defendant complains of, the defendant replies, and con- 
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fines its complaint to the specifications. The assured, and the plain- 
tiff, and the jury, had the right to infer and understand that all that 
had been before that spoken of evidently in a technical spirit, had 
been thrown aside as not meant to be finally insisted upon as a 
worthy ground of refusal to adjust the loss and pay the insurance 
money. 

The next point relates to the holdings of the court in regard to the 
plans and specifications. 

1. The first thing stated is that [the court erred in its charge as to 
the affidavit not being signed by both partners of L. W. Moore & Co. 
The court stated that it was necessary that the assured should sign 
the affidavit, and that as Moore and Henry C. Wood were assured, 
they should have both joined in it; but the question was whether it 
had been waived, and he asked, Is there any letter going to show that 
it pointed out this objection subsequent to the time this affidavit was 
made? If not, then it has waived it. The exception to this did not 
point out to the court wherein it was deemed erroneous by the de. 
fendant ; it was a bare exception. It is true that in the letter written 
on the 18th of June, defendant did state that the plans and specifica- 
tions were not sworn to, nor even signed, by L. W. Moore & Co. If 
defendaut thought that this was a letter objecting that the affidavit 
was not sworn to by L. W. Moore & Co., and that a mention of that 
would answer the question of the court, it should have called the at- 
tention of the court to it. 

It is not claimed that there was oral objection to the proofs of loss 
that there was not a dual affidavit. But it is plain that the court did 
not speak of the affidavit which accompanied the plans and specifica- 
tions when first sent to the defendant. It referred to the affidavit 
made afterward, when the specifications were sent a second time and 
never returned, and to which no specific objection was made, though 
called for if it existed. 

The remark of the court to the jury is not in law incorrect cn the 
facts of this case. If there is no letter after the making of the affi- 
davit raising that objection, then there was clearly a waiver of it. 
Where the facts are undisputed, the conclusion from them is matter 
of law. If, in the final and conclusive correspondence between the 
defendant and the other parties which brought to a single point the 
difference in relation to an adjustment of the amount due upon these 
policies, there was no letter, or phrase in one, stating as an cbjection 
to the papers submitted by the insured that there should have been 
an affidavit by both the insured of the firm of L. W. Moore & Co. 
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there could be no legal conclusion but that the defendant made no 
point of the absence of a joint affidavit, and meant to make uone, 
and had waived it. It would have been a verdict against evidence, 
without evidence to support it had the jury found otherwise. Hence 
the court was legally right in its statement to the jury. 

2. It is claimed that the court should have held, as matter of law, 
that the plans and specifications were defective. This position is not 
tenable if there was any evidence to go to the jury upon their suffi- 
ciency. They were made by a mechanic selected by the adjuster, and 
that officer was satisfied with them as they progressed. There was 
evidence that upon the receipt of them by the defendant, on the 10th 
of June, they were deemed by it sufficient to be placed in the hands of 
a builder ; that they were deemed by the builder sufficient on which 
to make a report; that his report was deemed by the defendant suf- 
ficient to inform it that the buildings could be replaced new, for less 
than the amount insured, and for its conclusion that there was noth- 
ing to be done but to submit to arbitration in accordance with a con- 
dition in the policy. And to give more force to this, the same letter 
which informs the insured of this conclusion, finds fault with the 
proofs of loss on stock, other proofs, and specifically points out ob- 
jections in them. 

As late as the 17th of June, an officer of the defendant stated the 
only question in difference to be the difficulty of coming to an agree- 
ment as to value, and the consequent need of arbitration, while 
another is making particular objection, but does not find fault with 
the plans and specifications, save that the affidavit is not signed and 
sworn to by both parties—an objection not made to Wood orally. 
There was evidence that the only difference was as to valuation. 
There was proof that as late as the 30th of July, the defendant was 
called upon to state just what it was it complained of, and that the 
next day it replied in most general terms that the plans and specifica- 
tions were imperfect and incomprehensive, and that it was utterly im- 
possible for a builder to make an estimate of what it would cost to 
make a uew building. 

The contradiction here with the letter before, stating what the 
builder had estimated, is striking, and matter for a jury. There was 
evidence on all the matters of objection ; the certificate of the justice 
of the peace ; the fullness and sufficiency of the plans and specifica- 
tions ; the competency and skill of the persons who prepared them ; 
and especially upon the good faith and sincere purpose of the defend- 
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ant in their objections for a submission of the matters to the jury in 
the manner in which it was done by the court, and from the wish of 
Moore, expressed to the defendant, to make any amendment of the 
plans suggested as needful, and from the letters of the defendant re- 
fraining from particularization, and dealing in general statements and 
expressions that put the finger upon nothing in detail as out of the 
way. If it was not for the assurers to specify and particularize the 
objections which they saw, then it was for the jury to say whether 
they ought not to have been satisfied with them as they were. And 
in view of the fact that at first no objection was expressed, but they 
were deemed sufficient on which to decide that arbitration would be 
needed, and that nothing remained but to get at the value by that 
means, it was a fair question for the jury to say whether the defend- 
ant was entitled to ask for more, or whether it had notin fact re- 
ceived what was ample for the purposes contemplated by the condi- 
tions of the policy, and fully coming up to all requirements which the 
defendant could justly make. Nor do we see error in the manner in 
which the court left this question to the jury. 

3. It is made a point, that the court erred in telling the jury that 
they might inquire whether the defendant had waived the defects in 
the plans and specifications. The court told the jury that they had 
been sent back by the defendant with some specific objections to the 
specifications, and that some corrections were made and they returned. 
He left it to the jury to say whether those corrections answered fully 
the objections. Then he said that the plaintiff insists that if there 
were other imperfections, the defendant has waived them by not call- 
ing attention to them ; and referred to the last letter of the defend- 
ant, and its statement that they were incomprehensible, and said 
that that general statement was not sufficient. The court was in no 
error in that. It did not leave it to the jury to find a waiver of all 
objections to the specifications, but after enumerating some, and 
charging the jury to find whether they were obviated, it spoke of the 
claim of the plaintiff, that if there were others, they had not been 
waived. The defendant does not point out what were the other im- 
perfections, if any, thus left to the jury on the question of waiver. 

4, The questions to Graham and Drake were not improper. The 
inquiry was whether the insured had furnished specitications and 
plans which would enable a fairly competent person to estimate the 
value of the buildings. The questions were fit to call for an answer 
which would enable the jury to pass upon such an inquiry. 
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The next point is made upon the condition of the policy that all 
fraud or attempt at fraud should cause a forfeiture. It is claimed 
that there was fraud in procuring the certificate of the magistrate. 
The fraud alleged is, that the magistrate made no examination into 
the circumstances ; that the assured knew that fact, and still furnished 
his certificate that he had made examination, and that thus there was 
a fraud attempted. What is such fraud is indicated in Maher vs. Ins, 
Co., 67 N. Y., 292; it is a trick or artifice t>» induce another to fall 
into error to his harm. So the question was, whether the insured at- 
tempted that. The proof shows that the magistrate personally filled 
the requirements of the condition in the policy, and was the only 
neighboring one who did ; that though he did not go at the time of 
making his certificate to the place of the fire, and make a personal ex- 
amination of the locality, yet that he had fors »m2 time known the 
property and the amount of business done there, and had the informa. 
tion stated in our recital of the facts at the beginning of this opinion, 
and proceeded as there stated. Here was matter for a jury to say 
whether the allegation of the defendant against the assured was made 
out. The court did not err in refusing to nonsuit on that ground, 
Nor did it, in refusing to nonsuit on the ground that the certificate 
of the magistrate was not, for the reasons urged, a compliance with the 
condition to furnish one. It did in form comply with that condition. 
It was in that form furnished, as the jury have found, in good faith by 
the acsured, and made in good faith by the magistrate. 

The charge of the court, and its answer to the requests to charge, 
put the matter fairly before the jury, for them to find upon the ques- 
tion of fact. 

The condition requires that the magistrate shall state that he has 
examined the circumstances attending the loss. He did in fact ex- 
amine them ; in his knowledge and recollection of the character of the 
buildings and machinery ; in his perusal of the estimates of his neigh- 
bors, whom he knew and in whom and in whose competency to esti- 
mate he had confidence. It requires that he should state that he 
knew the character and circumstances of the assured; he does so 
state, and, so far as the proof shows, he did not state untruly. It 
requires that he should state his belief that without fraud the assured 
have lost the sum which he doth certify ; he did certify to a sum, 
and it does not appear that he did not believe that to which he cer- 
tified. It is to be admitted that he did not give minute and labored 
attention to the case ; but it does not appear that the defendtan 
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relied upon his certificate, or was misled at all by it. There was not 
a breach of the condition ; it was keptin the letter, if notin the spirit, 
nor was there fraud or attempt at fraud in furnishing it. 

The next point made is that the action was prematurely brought. 
This arises upon a provision of the policy, and is brought up on the 
motion to nonsuit and a request to charge. The policy provides 
that the defendant has the option of rebuilding in a reasonable time, 
giving notice of intention within thirty days after reception of the 
proofs in the policy required. It is enough to say of this point, that 
the answer does not set up that defense. 

The next point is, that the court erred in granting an amendment 
of the complaint, so as to include in the action a claim for the whole 
amount of the loss. This amendment did not change the cause of 
action. It was an amendment warranted, and was within the dis- 
cretion of the trial court. The whole loss, whatever it was, was pay- 
able by the policy to Lyon and Dakin. The interest of Lyon had 
passed by bequest to Dakin. So far as the contract of the plaintiff 
was concerned, Dakin was a person who could enforce it to the whole 
amount recoverable upon it ; and when he should have recovered 
the whole amount, that recovery would be a bar to a recovery by any 
other person. For what he owned of his own right the recovery 
would be for him ; for what he held as trustee the recovery would be 
by him for the benefit of the person interested. 

The next point is, that the evidence discloses that the preliminary 
proofs of loss were not perfected when the suit was brought, and that 
hence it was premature. The evidence establishes that the defend- 
ant took that position as to the proofs ; but it did also establish, as 
found by the jury, that as to certain objections made to the proofs 
on the trial, they were waived by the defendant, and that as to certain 
other objections, they were not real, and that the proofs were in those 
respects ample and sufficient. It is true that the assured did endeavor 
to satisfy the defendant, and did seek to know the specific matters in 
which amendment was desired. But when the defendant declined to 
particularize, and from time to time returned to the inquiry of the as- 
sured the same general and vague answer, the assured had the right 
to rely upon the sufficiency of the proofs furnished, to date upon 
them from the time that they were served ; and the plaintiff had the 
right to commence his action, taking the risk of satisfying the tribunal 
which should try the same, that the conditions of the contract had been 
kept and observed. 
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There are other exceptions taken, which we have examined. It 
needs not that they be particularized. Suffice it to say, that we find 
no error in the matters presented by them. 

The judgment should be affirmed. 

All concur. 


SUPREME COURT OF ILLINOIS. 
Appeal from Covk County. 


COMMERCIAL LEAGUE ASSOCIATION OF 
AMERICA 


US. 
THE PEOPLE ex ret. Tuomas B. Neepuzs, Auprror.* 


Appellant, though a life insurance company in the largest sense, is not one in the 
sense of the statute : 1, because it only insures widows, orphans, heirs and de- 
visees ; 2, because it does not require annual premiums ; and 3, because its 
members receive no dividends. 


Crara, C. J. 

The information in this case was filed under sections 1 and 2, of an 
act to organize and regulate the business of life insurance, approved 
March 26, 1869, which are as follows: “Before any life insurance 
company goes into operation under the laws of this State, a guaranty 
capital of at least $100,000 shall be paid in money, and invested in 
stocks of the United States, or this State, or of any city or town in 
this State, estimated at their market value, or in such other stocks or 
securities as may be approved by the auditor of public accounts, or in 
mortgages, being first liens on real estate in this State, the said real 
estate being worth twice the amount of the money loaned thereon, 
with abstract showing a good title thereto, and the certificate of two 
landholders, under oath, certifying to the value of said property. 

“No policy shall be issued until a certificate from the auditor has 
" “Opinion filed February 22,187.22 °©8°|)SCSCOC~C~C<CS~=“‘CSsSstC‘CSststStS 
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been obtained authorizing such company to issue policies. The au- 
ditor shall examine the capital, and a majority of the directors shall 
make oath that the money has been paid in by the stockholders to- 
ward payment of their respective shares, and not for any other pur- 
pose, and that it is intended the same shall remain as the capital of 
the company, to be invested as required by the terms of this statute.” 
R. S., 1874, p. 604. 

In the decision of the question presented by the demurrer to the 
pleas, it will not be necessary to determine whether the first section 
of the act, supra, relates exclusively to companies organized and doing 
business on the stock plan, or whether it might embrace insurance 
companies of a purely mutual character, which usually have no capital, 
or capital stock, but the revenues of which consist principally of the 
promise of its members to contribute in the payment of losses as they 
may occur. The real point to be determined, as we understand the 
question, is whether appellant is a life insurance company, within the 
meaning of the act of 1869 ; or does it fall within the spirit and in- 
tent of the last clause of sec. 31, chap. 32, R. L. 1874, p. 291, which 
declares associations and societies which are intended to benefit the 
widows, orphans, heirs, and devisees of deceased members thereof, 
and where no annual dues or premiums are required, and where the 
members shall receive no money, as profits or otherwise, shall not be 
deemed insurance companies. 

The appellant was no doubt an insurance company, in the general 
and enlarged sense of that term. It issued policies to its members 
which were payable upon the death of the member whose life was in- 
sured ; and it did various other acts which are usually done by life 
insurance companies. But this did not necessarily bring it within the 
definition of a life insurance company, as that term is used in the act. 

But if appellant was to be regarded an insurance company within 
the meaning of the act of 1869, the act of 1874 has so amended the 
act of 1869 that companies organized and doing business as was ap- 
pellant, do not, since the amendment, fall within the purview of the 
act of 1869. 

A bare reference to the organization of appellant, its powers, duties 
and the mode of transacting its business, as shown by the averments 
of the pleas, will clearly demonstrate that it comes within the act of 
March 28, 2874. 

Three things seem to be required to bring the company within the 
amendment of the act : First, it must be an association intended to 
benefit the widows, orphans, heirs, and devisees of the deceased mem- 
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bers ; Second, no annual dues or premiums shall be required ; Third, 
the members shall receive no money as profit or otherwise. It will be 
observed that the policies are payable, in case of loss, to the widow, 
orphan, heir, or devisee ; and to them alone. This fact, of itself, 
would seem to be sufficient to demonstrate that the object of the as- 
sociation was intended to benefit such persons, and such only ; as no 
other person-can derive any benefit from it whatever. 

As to the second point, it is expressly averred in the pleas that the 
association has never required or received annual dues or premiums 
from any member. But it is contended that the association requires 
annual dues by reason of a by-law, which provides that each mem- 
ber may be assessed for the general expense fund of the association, 
for such sums as may be determined upon by the board of trustees, 
not to exceed twenty dollars in any one year. There is nothing in 
this by-law which requires the payment of annual dues or premiums ; 
no sum whatever is required to be paid by the members annually. 
The by-law merely empowers the trustees, when it may be necessary, 
to require a member to contribute a sum not exceeding twenty dol- 
lars in one year, for the purpose of liquidating the expenses of the as- 
sociation. Under the by-law, the amount is not to be raised annually. 
An assessment may not be made oftener than once in every three or 
four years. It could only be made when it was necessary to raise a 
fund to cover expenses. This is entirely different from an annual as- 
sessment. An annual assessment, as we understand the term, would 
require the payment of a specified sum each year ; while, under the 
by-law, an annual payment is not required. Indeed, no assessment 
could be made except at such time as the money was actually needed 
to defray the expenses of the association. 

The third requirement, to bring the case within the amendment, is, 
that the members shall receive no money as profit or otherwise. It 
s averred in the pleas that the only officers of the association who are, 
or ever were, members thereof, are the president, vice president, and 
members of the executive committee, and none of them has received, 
or agreed to receive, nor has the association ever agreed to pay them, 
or any of them, any money, or other thing ; that they all have served 
the association gratuitously ; that no other officer of the association 
is, or ever has been, a member thereof ; and no member has ever re- 
ceived from the association any money, or other thing, as profit or 
otherwise. 

These averments, which are admitted by the demurrer to be true, 
seem to meet fully all the demands of the statute. 
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The by-laws, however, which are set out in the pleas, provide that 
the officers may receive such compensation as may be agreed upon 
between them and the trustees ; and hence it is claimed members 
who are officers receive money as profits. The association cannot be 
condemned because it may have passed a by-law which has never been 
enforced, nor should a judgment of ouster be rendered on that 
ground. But the by-law, if enforced, would not be inconsistent with 
the statute. The section of the statute should receive a reasonable 
construction. And when this is placed upon it, we doubt if any court 
could properly hold that if a member was an officer of the association, 
and was paid a compensation for his services, such payment would be 
“receiving money as profit or otherwise.” The object of the statute, 
no doubt, was to prevent the corporation from making dividends of 
profits among the members, as do corporations organized for pecu- 
niary profit. And while the statute might subserve a useful purpose, 
if construed in this manner, we fail to perceive any benefit which 
would result if a member of the association who happened to fill an 
office should be deprived of receiving compensation for his labor as an 
officer. 

Compensation for labor cannot be regarded as profit within the 
meaning of the law. The word profit, as ordinarily used, means the 
gain made upon any business, or investment—a different thing alto- 
gether from mere compensation for labor. 

If we are correct in our construction of the statute, the pleas set up 
a complete defense to the information ; and the demurrer to them 
should have been overruled. 

The judgment will be reversed and the cause remanded. 





Report of Decisions. 


SUPREME COURT OF ILLINOIS. 
Appeal from Cook County. 


WESTCHESTER FIRE INS. CO. or New Yorx\ 
/ 


vs. 
THOMAS J. FOSTER.* | 


The party to whom the policy is made payable in case of loss, and who pays the 
premium, is the proper party to sue on the policy. 


The mortgagor and mortgagee each has an insurable interest, perfectly distinct and 
independent. 


The business, trade or vocation must be carried on. It is not a violation of condi- 
tion as to hazardous risks if a carpenter doesa day’s work now and then on the 
premises. 


A wife cannot testify to her husband's declaration as to his burning the insured 
premises. 


Crate, C. J. 

This was an action brought by Thomas J. Foster, against the West- 
chester Fire Insurance Company, upon a policy for $1,000, on a dwell- 
ing-house in Chicago. The policy was issued to Thomas J. Foster 
and C. Baumhard ; but it contained the following provision : “ Loss, 
if any, first payable to Thomas J. Foster, as his interest may appear.” 
It is first claimed by appellant that the contract is with Foster & Baum- 
hard jointly ; and that Foster cannot maintain an action alone. Baum- 
hard paid no part of the premium, nor was he aware that the policy 
had been issued. He was connected in no manner whatever with 
the transaction. The contract was made between the company and 
Foster ; he paid the premium, and the insurance was made solely for 
his benefit. The loss, by the terms of the policy, was payable to 
Foster ; and we are aware of no principle in pleading, or the law of 
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contracts, which would deprive the person to whom the loss was paya- 
ble from sustaining an action in his own name. 

This question has been reviewed in other courts, and the decisions 
seem to be uniform in holding that the person who pays the premium, 
and to whom the loss is payable, is the proper party to sue for the 
loss. Insurance Co. vs. Chase, 5 Wal., 509 ; Motley vs. Manufacturers 
Ins. Co., 29 Me., 337 ; Chamberlain vs. N. H. Fire Ins. Co., 55 N. H., 
249 ; Jefferson Ins. Co. vs. Cotheal, 7 Wend., 73. 

In the N. H. case, supra, C. held a mortgage on premises insured, 
to secure $600. He obtained a policy for $1,000 on the house, inthe ° 
name of the mortgagor, and paid the premium. By the terms of 
the policy, the loss was payable to C. It was there said : “The gen- 
eral rule, therefore, applies, and I am not aware that it admits of any 
exception, that the person to sue for the breach of a simple contract 
must be the person from whom the consideration for the promise in- 
ures. * * * Although the promise is in terms to White, (mortgagor,) 
it is also in terms a promise to pay to Chamberlain ; and in law it ig 
to be regarded as a promise directly to Chamberlain.” 

In Pratt vs. N. Y. Central Ins. Co., 64 Barb., 589, the policy insured 
the mortgagor, but made the loss payable first to mortgagee ; this 
was held to be, in legal effect, an assignment of the policy to the mort- 
gagee at the time it was issued. This case falls directly within the 
principle of the case cited from N. H., and the rule there announced 
meets our approval. Appellant has cited case of St. Paul F. & M. 
Ins. Co. vs. Johnson, 77 Tl, 598, as an authority sustaining his view 
of the case. The language of the policy in that case was different 
from the language used here ; but even in that case the court de- 
clined to express an opinion on the point whether the person to whom 
the policy was payable, could sue in his own name. 

The policy in suit contained the following provision : “If the as- 
sured shall have, or shall hereafter make, any other insurance on the 
property hereby insured, or any part thereof, without the consent of 
the company written hereon, this policy shall be void.” It appeared 
from the evidence that Baumhard had a policy on the property at the 
time the one involved in this case was issued. And upon this ground 
it is contended, by appellant, that this policy is void. Foster held a 
mortgage on the property insured, which had been executed by Baum- 
hard. As mortgagee, he held an insurable interest in the property. 
As mortgagor, Bauinhard had an interest which he had a right to have 
insured. Each of these parties had a right to take out a separate 
policy. Honore vs. Lamar Fire Ins. Co., 51 IL, 409. 
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It will be observed that Baumhard paid no part of the premium for 
the policy in question ; nor did he know that it had been issued ; nor 
was it for his benefit, or payable to him. Did the fact, therefore, that 
he had a policy when this one issued, in any manner affect the validity 
of the policy in question? If Foster had held a policy at the time 
this one issued, it is no doubt true the clause referred to would have 
been violated. But Foster, the insured, had no insurance on the pro- 
perty, nor were his rights in any manner affected by the insurance 
that Baumhard had effected. As mortgagee, he had a right to a pol- 
icy on his interest in the property ; and as he paid for the policy, and 
obtained it without the knowledge or consent of the mortgagor, he 
was not affected by any prior insurance. To constitute a double in- 
surance, the two policies must not only be for the benefit of the same 
person, and on the same subject, but for the same entire risk. Petry 
vs. Glens Falls Ins. Co., 61 Barb., 335 ; Tyler vs. Adtna Ins. Co., 12 
Wend., 515 ; Tuck vs. Ins. Co., 56 N. H., 326; Wells vs. Phila. Ins. 
Co., 9 Serg. & Rawle, 103 ; Woodbury vs. Charter Oak Ins. Co., 31 
Conn., 318 ; Columbia Ins. Co. vs. Lynch, 11 Johns., 233. 

The instruction of the court in regard to the use of the building as 
a carpenter shop, is claimed to be erroneous: The instruction is as 
follows : 

“Tf the jury believe, from the evidence, that there was only an oc- 
casional occupation of the premises for carpenter work, that does not 
vitiate the policy, under the fifth condition of the policy. And the 
jury is instructed that, in order to vitiate the policy under that condi- 
tion, there must have been an actual occupation of the rooms for the 
trade, business, or vocation of a carpenter’s shop, for some time pre- 

' vious, and up to the time of the fire.” 

The prohibition contained in the policy, in regard to the use of the 
premises for a carpenter shop, declared : “If, during the insurance, 
the above mentioned premises shall be used for any trade, business, 
or vocation, denominated hazardous or extra hazardous, in the second 
class of hazards printed on the back of this policy, the policy shall 
cease and be void.” 

It does not appear that the building had been converted into one in 
which the carpenter trade was carried on ; nor that the premises were 
used for a trade or business of any kind. The house was occupied as 
a dwelling. A carpenter, it is true, had done some work in one room 
of the building ; but the small amount of work of that character can- 
not be regarded as violative of the terms of the policy. It is not an 
occasional day’s work by a carpenter, in a part of the house, which 
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would render the policy void. But if the premises should be con- 
verted into a place where a trade, business, or vocation was carried on, 
then it might properly be held that the policy would no longer be in 
force. This view is apparent from another provision of the policy, 
which expressly provides that carpenters may work in the house five 
days in any one year, repairing the same. 

If it had been the intention of the contracting parties to render the 
policy void in case any carpenter work should be done in the pre- 
mises, this provision, expressly authorizing work of that character, 
would have been omitted. We do not regard the instruction as er- 
roneous ; but, under the facts of this case, we consider it proper. 
O’Neil vs. Buffalo Fire Ins. Co., 3 N. Y., 122. 

It is also contended that the evidence tended to prove that thé 
building was burned by Baumhard ; and the instructions of the court 
on this branch of the case were erroneous. Baumhard had no inter- 
est in the policy. It was payable to Foster, and he alone could re- 
cover upon it. And if it was true that Baumhard caused the build- 
ing to be burned, without the knowledge or consent of Foster, his 
rights could not be affected by the wanton act of Baumhard. 

It is also urged that the court erred in excluding the testimony of 
Mrs. Baumhard, in regard to the declarations of her husband, which 
tended to prove that he caused the building to be burned. 

Under sec. 5 of chap. 51 R. S. 1874, the evidence was not ad- 
missible. 

Other objections have been urged to the decision of the court, in 
giving instructions for the plaintiff, and modifying those of the de- 
fendant. But what has already been said substantially disposes of the 
questions raised. 

So far as the record shows, the case was fairly submitted to the 
jury ; and we perceive no ground to disturb the judgment, and it 
will be affirmed. 
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SUPREME COURT OF ILLINOIS. 


Appeal from Superior Court of Cook County. 


PROTECTION LIFE INS. CO. 
vs. 


AMELIA DILL er at.* 


Where suit is brought on a policy which is lost, the claimant may prove its exe- 
cution and contents by parol. 


On the other hand, a mutual insurance company may adduce its policy register as 
to the contents of the policy, against the claimant, on the ground that persons 
assured in mutual companies become thereby members of the company as- 
suring. 


Where there is any evidence tending to prove a material fact, the court cannot in- 
struct in such a manner as to take such evidence from the consideration of the 
jury. 

Nor can a court properly base an instruction on isolated facts, singled out from 
the mass of the evidence, so as to call the attention of the jury to such facts 
thus made prominent. 


A preponderance of evidence entitles a claimant to recover on an insurance policy, 
and it is error to instruct a jury that certain facts must be established by satis- 
factory evidence and by a preponderance. 


Where a policy cannot be found on diligent search before a trial, but comes to 
light after the trial, and shows the judgment to be erroneous, a new trial should 
be granted thereon. 


A claim that the paper so discovered is forged cannot be investigated on a motion 
for a new trial, but only on a trial of the merits. 


Crate, C. J. 

The policy declared upon was not in the possession of appellees, 
and was not introduced in evidence on the trial ; but parol evidence 
was offered and admitted to establish the execution of the policy, 
and iis contents. While the parol evidence introduced was not as 
satisfactory and conclusive as the policy itself, had it been produced, 
yet the evidence was competent as tending to prove the existence 
“Opinion filed January 25, 1879. 
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of, and contents of, the policy declared upon, and the court did not 
err in overruling the motion of appellant to exclude the proof from 
the jury. The appellant, after making proof of the loss of the policy, 
offered in evidence a book of the company known as the ‘“‘ policy reg- 
ister,” which contained the date of the policy, amount of insurance, 
to whom payable, name of assured, ete. This proof the court ex- 
cluded. The book contained a substantial copy of the policy ; the 
entry was made by an officer of the company, in a book provided for 
the purpose, from the policy itself, before it left the office of the com- 
pany, and before it was delivered to the assured ; and as the policy 
was lost, and its contents had to be established by secondary evidence, 
we are aware of no reason why the policy register was not competent ev- 
idence. Indeed the book, in connection with the evidence of the offi- 
cer of the company who made the entry therein from the policy, would 
seem to be the best secondary evidence of the contents of the policy. 
The company, as appears, was organized on the mutual plan; the as- 
sured, on receiving the policy, became a member of the corporation ; 
and while the books of the company might not be competent evidence 
against a stranger, yet under the decision in Chase vs. the Sycamore & 
Courtland RR. Co., 38 Ill., 215, the books would be evidence against a 
member and policy-holder of the company ; and we are of opinion 
the court erred in exeluding this evidence. 

The court refused instructions Nos. three, four, and seven, asked 
on behalf of appellant ; and this decision is relied on as error. 

The third instruction tells the jury that there is no evidence before 
them to prove the execution of the policy. Had there been no evi- 
dence whatever before the jury bearing upon the question, perhaps 
the instruction might have been proper. But there was evidence 
tending to prove the execution of the policy ; and the court had no 
right to instruct in such a manner as would take that testimony from 
the consideration of the jury. 

The fourth instruction was properly refused, if for no other reason, 
on the ground that an isolated fact was singled out, and the attention 
of the jury especially called to that fact. Such instructions have of- 
ten been condemned by this court ; and upon this question we need 
but cite Chittenden vs. Evans, 41 Ill, 251, which would seem to be 
conclusive upon the question. 

The seventh instruction in effect told the jury that certain facts 
must be established by satisfactory evidence, and by a preponderance 
of the evidence, or the plaintiff could not recover. An instruction of 
this character was liable to mislead the jury. A preponderance of 
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evidence was sufficient to entitle the plaintiff to a verdict ; but had 
this instruction been given, the jury would no doubt have concluded, 
from the language used, that something more was required. 

As neither of the instructions was correct in principle, the court did 
right in refusing them. 

After the verdict was rendered, appellant entered a motion for a 
new trial, on the ground of newly discovered evidence. The court 
overruled the motion, and this decision is assigned for error. From 
the affidavit filed in support of the motion, it appears that before the 
trial appellant had made search for the policy in the office of the 
company, in all places where such documents were kept, but after 
careful and diligent search it could not be found ; but after the trial, 
the policy, upon a search for other papers, was found in the vault of 
the company, not in the place where such papers were usually kept, 
but in a box in the vault marked “Proof of loss, December 1, 1875.” 
It further appears that the policy had been placed in that box of the 
vault by mistake ; that the contents of the box had been examined 
before the trial, and the policy was not found because concealed in 
other papers. The policy was produced, and made a part of the affi- 
davit ; and the loss appears to be payable to the husband of Anna 
Dill, and was assigned by him to Martin Miller, who received from 
the company the full amount of the loss, and receipted for the same 
upon the policy. From the affidavit it clearly appears appellant was 
guilty of no negligence in failing to produce the policy on the trial. 
Diligent search was made in all places where such papers were kept, 
and it could not be found. Nor can it be said this newly discovered 
evidence was cumulative merely. The main controversy in the case 
was whether the policy was payable to appellees, or to the husband of 
the assured. The policy itself would be the most important proof 
upon that point. Indeed, if the policy which Anna Dill obtained from 
the company was payable to her husband, appellees could not re- 
cover. It is true, courts reluctantly grant new trials on newly dis- 
covered evidence. But in this case, justice seems to demand it 
should be done. 

In Milday vs. McConnell, 63 IIL, 278, the finding of a lost or mis- 
laid receipt subsequent to a verdict was held to be sufficient ground 
for vacating a verdict and granting a new trial. The reason for a 
new trial here seems to be stronger than in the case cited. We are 
therefore of the opinion that the court erred in denying the motion. 

It is, however, suggested that the newly discovered evidence is a 
forgery, the names of the payees being fraudulently altered. This 
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question we cannot try on affidavits on a motion for a new trial. It 
will properly arise on the trial of the cause upon its merits, where it 
can be investigated in a manner which the importance of the question 
demands. 

For the errors indicatéd, the judgment will be reversed and the 
cause remanded. 

Reversed and remanded. 


SUPREME COURT OF ILLINOIS. 


Appeal from Superior Court of Cook County. 


LYCOMING FIRE INS. CO. 
vs. 


ELIZABETH WARD.* 


In the trial of an insurance case, it is no proper ground of challenge that the jurors 
had heard part of the evidence in a similar case, between the same plaintiff and 
another insurance company, unless it can also be shown that the jurors there- 
by had formed a fixed and not merely hypothetical opinion. 

Notwithstanding a condition of the policy that any one other than the assured, 
obtaining a policy, shall be regarded as the agent of the assured, and not of the 
company, and that the policy shall not be binding unti] the premiums are ac- 
tually paid, yet if the assured procures a policy through a street broker, sup- 
posing him to be an agent of the company, and pays the premium accordingly 
to him, and he fails to pay over the money to the company, the company will 
be held to have made him their agent by putting the policy into his hands for 
delivery, and the payment to him will bind the company. 


Crate, J. 
This was an action brought by Elizabeth Ward, in the Superior 
Court of Cook County, against the Lycoming Fire Insurance Com- 
pany, on a policy of insurance, executed by the defendant to the 
“®Opinion filed June 2,187. 
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plaintiff on the 24th day of April, 1874, insuring the property of the 
plaintiff for one year, in the sum of $1,500. 

On the trial of the cause before a jury, the plaintiff recovered a 
verdict, and judgment for the amount of the policy and interest ; to 
reverse which the defendant appealed. 

The first error complained of is the decision of the court in over- 
ruling defendant’s challenge to five persons—Hanson, Folz, Wood, 
Corney and Ahle—called as jurors. These jurors were in the regular 
panel, but they had heard a part of the evidence given in a case 
which had just been tried in the court between the same plaintiff 
against the German Insurance Company of Freeport, where the ques- 
tions involved were similar to those in the present case. If a juror 
has made up a decided opinion on the merits of the case, either from 
a personal knowledge of the facts, from the statement of witnesses, 
from the relation of the parties, or from rumor, and that opinion is 
positive and not hypothetical, and such as will probably prevent him 
from giving an impartial verdict, as held in Smith vs. Earns, 3 Scam., 
76, the challenge would be well taken, and should be allowed. But 
these jurors had no fixed or decided opinion in the case. If they 
had any opinion whatever from what they had heard during the trial 
of the other case, it was merely hypothetical, and would not prevent 
a fair and impartial judgment on the facts as they might be proven on 
the trial. 

The policy of insurance read in evidence contained the following 
provision : “It is expressly understood, and a part of this contract, 
that any person, other than the assured, who may have procured this 
insurance to be taken by this company, shall be deemed to be the 
agent of the insured named in this policy, and not of this company, 
under any circumstances whatever, or in any transaction relating to 
this insurance.” 

Another condition attached tothe policy provided, “ This company 
shall not be liable by virtue of this policy, or any renewal thereof, un- 
til the premium therefor be actually paid.” 

The premium for the policy had never been received by the com- 
pany, and it contends the policy was void ; while, on the other hand, 
the plaintiff claims that she paid the premium to one Charles Prusch- 
man, with whom she contracted for the insurance, and of whom she 
obtained the policy ; and under the circumstances connected with the 
transaction, the company is in no condition to deny the validity of the 
payment, 

And upon this point, the plaintiff introduced evidence to prove 
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what was said and done between Pruschman and herself prior to and 
at the time she contracted with him for the insurance, and that she 
paid him for the policies. The admission of this evidence was ob- 
jected to at the time, and it is now relied upon as error. 

Pruschman was at the time an insurance broker, or a street solici- 
tor of insurance. He came to the plaintiff and stated that he was 
agent for the Lycoming Fire Insurance Company, and the German 
Insurance Company of Freeport, and solicited the risk upon her pro- 
perty ; he examined the property, and agreed to insure it in the two 
companies, in the sum $1,500 in each, for a premium of $45 in the 
Lycoming, and $37.50 in the German company, making a total pre- 
mium for the entire insurance of $82.50. The plaintiff agreed to in- 
sure, and Pruschman returned in a day or two with the two policies, 
executed and delivered them to her, and agreed that she might pay 
the premium in ninety days. On the 5th day of May, 1874, she paid 
Pruschman cash $30, and drinks and cigars in her saloon, $2.50 ; June 
6th, cash $15 ; June 10th, cash $35. In all $82.50. No part of this 
money, was, however, ever paid over to the company by Pruschman. 

It is clear that if the plaintiff had contracted with an agent of the 
company for the insurance, and paid such agent the premium, the 
payment would have been binding on the company, whether the 
agent paid over the money or not ; and it is doubtless true that if the 
p:aintiff had paid the premium to Pruschman, at the time knowing 
that he was not the agent of the company, but only a street insur- 
ance broker, the policy could not be enforced if Pruschman failed to 
pay over the money. Again, if the plaintiff dealt with Pruschman as 
the agent of the company, believing him to be such, and did not em- 
ploy him to act for her as her broker in obtaining the insurance, he 
would have no power to act for, or bind her. 

Under such circumstances, we are of opinion the testimony ob- 
jected to was proper. The plaintiff had the right to prove what the 
contract was. If Pruschman was not her agent or broker, it was pro- 
per to prove that fact. If she dealt with him as the agent of the 
company, that was proper to be proven. Indeed, what was said and 
done by the contracting parties may be regarded as a part of the 
res geste, and admissible for the consideration of the jury. 

In regard to the evidence that payment was made to Pruschman 
by the plaintiff, we perceive no valid objection that can be urged 
against it. Pruschman represented himself to the plaintiff as an agent 
of the company ; he examined the property to see if the risk would 
be a safe one ; he conducted himself in all respects as an agent 
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clothed with authority to act, and after he had agreed with the plain- 
tiff to insure her property, he returned with the policy properly exe- 
cuted, ready for delivery. The plaintiff accepted the policy, paid the 
premium in good faith, under the belief that Pruschman was the 
agent of the company. Under such circumstances, who should bear 
the loss arising from the fraud committed by the street broker ? 
Should it fall upon the plaintiff, who was an innocent party in the 
transaction, or should it fall upon the company, who alone enabled 
Pruschman to successfully consummate the contract of insurance by 
placing in his hands the policy for delivery ? 

The street broker was not the agent of the plaintiff for any purpose, 
if the evidence be true. He had no authority to act for her, or bind 
her in any manner whatever, by what he might do in the premises. 
And while he may not have been in fact the agent of the company, 
still the company, by placing the policy in the hands of the street 
broker for delivery, is estopped from claiming that the payment made 
to him, upon delivery of the policy, is not binding upon the company. 

It may be true that the amount which was received by Pruschman 
out of plaintiff’s saloon, cannot be regarded as a payment on the 
policy ; but it does not appear from the evidence whether this sum 
was to be applied in payment of the policy in suit, or the other one con- 
tracted for at the same time, and as the amount paid in cash was more 
than enough to pay the premium on this policy, we see no ground 
for holding that the premium was not all paid in cash. But, indepen- 
dent of this, Pruschman was entitled to commissions for procuring 
the insurance as a broker, and if he saw proper to take out his com- 
missions in the saloon, we know of no reason or authority to debar 
him from so doing. 

Objection has been made to the ruling of the court on the instruc- 
tions to the jury. The instruction given was not calculated to mis- 
lead the jury, and what has been said in regard to the admission of 
evidence substantially disposes of the questions presented in regard 
to defendant’s refused instructions. 

Under the evidence the plaintiff was entitled to recover, and as 
the record discloses no substantial error, the judgment must be 
affirmed. 





German Ins. Co. vs. Ward. 


SUPREME COURT OF ILLINOIS. 
Appeal from Superior Court of Cook County. 


GERMAN INS. Co. ) 


US 
ELIZABETH adi 


Whore a fire insurance policy requires that notice and proof of loss shall be filed 
in a certain office of the company, but such notice and proof are received at 
another office of the company without objection, the condition is waived. 


Per Curt. 

This case is, in the main, like the Lycoming Insurance Company vs. 
Elizabeth Ward, decided at the present term, and will be governed 
by the decision in that case. 

In the Lycoming éase, it was admitted on the trial that all prelimin- 
ary steps after the fire, had been taken to enable the plaintiff to 
recover if the policy was binding on the company ; while in this case, 
it is contended that notice and proof of loss were not delivered to the 
secretary of the company at the home office at Freeport, as required 
by the policy. : 

It appears that notice and proofs of loss were served upon defen- 
dant, at the office of the company in Chicago. No objection was made 
at the time, that the service was at the wrong office ; but the agent of 
the company refused to receive proofs of loss, on the ground alone 
that the policy had been canceled, and was not in force. 

Under such circumstances, we must hold that the company waived 
that provision of the policy requiring proof of loss to be delivered to 
the secretary at Freeport, Dlinois, when proof of loss was served upon 
defendant at its office in Chicago. Ifthe company intended to insist 
upon a strict compliance with the terms of the policy, in this regard, 


* Opinion filed June 21, 1879, 
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the objection should have been made so that plaintiff could have then 
obviated the difficulty by leaving the proofs at the home office. The 
objection not, however, having been made, it must be regarded as 
waived. 

Some other technical questions have been raised, but as they do 
not affect the substantial merits of the controversy, it will not be ne- 
cessary to consider them here. 

For the reasons given in the Lycoming case, the judgment must be 
affirmed. 

Affirmed. 


SUPREME COURT OF ILLINOIS. 


Appeal from Superior Court of Cook County. 


CONNECTICUT MUTUAL LIFE INS. CO. 
vs, 


J. WARD ELLIS.* 


Where it is claimed that an assured person died of delirium tremens in violation of 
conditions in the policy, the evidence of non-professional witnesses may be 
used to contradict the expert testimony even of an attending physician. 


Medical books may be used in cross-examination of an expert witness to test his 
knowledge, provided the extracts read are fairly selected, so as to give the true 
sense of the authors ; and this does not violate the rule that medical works are 
not to be read to a jury, or to contradict a witness. 


Scorr, J. 
The policy declared on was issued by the Connecticut Life Iusur- 
ance Company, insuring the life of Milton T. Hamilton, since de- 
ceased. It contains a proviso that in case the assured “shall be- 
come so far intemperate as to impair his health, or induce delirium 
tremens * * * this policy shall be void, and of no effect.” 
The pleas filed to the declaration were: 1. General issue. 2. Vio- 





* Opinion filed January 26, 1879. 
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lation of the condition of the policy by becoming so far intemperate 
as to impair the health of the assured. 3. A violation of a condition 
of the policy by becoming so far intemperate as to induce delirium 
tremens in the assured. The plea of the general issue was withdrawn 
by leave of court, and the trial was had on the issues made by the re- 
plication to the special pleas. On the first trial, the jury failed to 
agree, and were discharged ; but on the second trial, they found the 
issues for plaintiff, and assessed his damages at the amount due on 
the policy. A motion made for a new trial was overruled by the 
court, and judgment rendered on the verdict. The insurance com- 
pany brings the case to this court on appeal. 

On the errors assigned, two principal objections are made in the ar- 
gument against the judgment. 1. The verdict is manifestly against 
the weight of the evidence. 2. The court below erred in allowing 
medical books to be read before and to the jury, and to be used as 
evidence to contradict a witness. Other minor matters are discussed, 
but they are not deemed of sufficient importance to be remarked 
upon. 

But a single issue was made upon the trial, viz., whether the as- 
sured has been guilty of a violation of the policy by becoming so far 
intemperate in the use of intoxicating drinks as to impair his health, 
or induce delirium tremens. On this branch of the case the evidence 
is irreconcilably conflicting. A verdict either way, no error of law in- 
tervening at the trial, would not be disturbed under the practice that 
prevails in this court. The attending physician diagnosed the disease 
of which the assured died as delirium tremens, induced by the intem- 
perate use of alcoholic drinks. Other witnesses—who stated they were 
well acquainted with the personal habits of the assured—all say he 
was a man of intemperate habits. A physician called as an expert, in 
answer to a hypothetical question based on defendant’s understand- 
ing of the testimony, pronounced the disease of which assured died as 
a typical case of delirium tremens. 

On the other hand, there was perhaps a greater number of wit- 
nesses who say they were well and intimately acquainted with as- 
sured, and that he was not addicted to the intemperate use of intox- 
icating liquors. Witnesses that were with him in his last sicknes 
say the assured had no delirium until after he took the medicine pre- 
scribed by the attending physician. These latter witnesses are al 
non-professional, but they say the assured was, in the first place, af- 
fected with diarrhoea, and afterward with congestive chills. It is cer- 
tain the assured in his last sickness had delirium, but whether it was 
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induced by the use of intoxicating liquors, or by the effects of hypo- 
dermic injections of morphine upon a system intolerant of that drug, 
was a question of fact fairly submitted to the jury, to be found as any 
other fact in the case. 

On the question of fact involved, it is not necessary to express an 
opinion as to the weight of the evidence. That was the province of 
the jury, and it was for them to determine, as to the testimony given 
by the parties, that which was most worthy of belief. This much 
may be fairly said : there is quite as much evidence the assured died 
of congestive chills, as that he died of delirium tremens ; and that 
the delirium manifested was either the effects of medicine taken, or 
of the disease itself. How the truth is, can only be known from the 
finding of the jury ; and that we must regard as settling the contro- 
verted facts. 

On the other point made no medical books were read to the jury as 
evidence, or for any other purpose ; and it will not be necessary to 
discuss the admissibility of such evidence. But on cross-examination 
of the attending physician, who made a diagnosis of the disease of 
which the assured died, and pronounced it delirium tremens, para- 
graphs from standard authors that treat of that disease were read to 


the witness, and he was asked whether he agreed with the authors ; 
and that is complained of as error hurtful to the cause of defendant. 
The testimony of this witness was of the utmost importance, and cer- 
tainly plaintiff was entitled to reasonable latitude in the cross-examina- 


tion. The witness had given the symptoms of the disease with which 


the assured was aftlicted, and pronounced it delirium tremens ; and 
as a matter of right plaintiff might test the knowledge possessed by 
the witness of that disease by any fair means that promised to elicit 
the truth. It will be conceded, it might be done by asking proper 
and pertinent questions. And what possible difference could it make 
whether the questions were read out of a medical book, or framed by 
counsel for that purpose. Ordinarily, the limits of cross-examination 
of a witness are within the sound discretion of the court ; and usually 
the greatest latitude is allowable that can be consistently given for 
the discovery of the truth. 

The witness in this case stated that he had read text-books that 
might be able to state why he diagnosed the case “ as delirium tre- 
mens.” Assuming to be familiar with standard works that treat of 
delirium tremens, it was not unfair to the witness to call his attention 
to the definitions given in the books of that particular disease, and 
asking him whether he concurs in the definitions. How could the 
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knowledge of the witness of such subjects be more fully tested ? That 
is in no just sense reading books to the jury as evidence, or for the 
purpose of contradicting the witness. The rule announced may be 
liable to abuse. Great care should always be taken by the court to 
confine such cross-examination within reasonable limits, and to see 
that the quotations read to the witness are so fairly selected as to 
present the author's views on the subject of the examination. 

That the cross-examination was in the presence and hearing of the 
jury could not, of course, be avoided, as the witness was examined in 
open court. 

No material error appearing in the record, the judgment must 
be affirmed. 


Judgment affirmed. 


SUPREME COURT OF ILLINOIS. 


Appeal from Cook (County. 


HARTFORD LIFE AND ANNUITY INS. CO. 
US. 


HARTWELL GRAY ann STEPHEN LAMBERT, 
EXxecutors, ET¢.* 


A witness should testify only to what he recollects, and not merely to his im- 
pressions, 


Where the genuineness of a signature to an application for insurance is proved, a 


knowledge of the contents of the application is presumed, and the burden of 
proof is on those alleging the contrary. 


It is not sufficient for this purpose to show that the assured signed an application 
written out by another. 


See the opinion for an enumeration of circumstances indicating intentional fraud. 


ScHo.FIELp, J. 
This appeal is presented for the purpose of obtaining a reversal of 





* Opinion filed January 25, 1879. 
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a judgment of the Circuit Court of Cook County, against appellant, 
and in favor of appellee, on a certain policy of life insurance. 

The policy is dated June 15, 1869, and purports, in consideration of 
the representations made in the application for the policy, and of the 
quarterly premium * * * to be paid, “to assure the life of Charles A. 
Morey, for the benefit of his heirs, in the sum of $4,000, for the term 
of his natural life.” It contains the provision that it “is issued, and 
accepted by the assured, upon the following expressed conditions and 
agreements : If the declaration made in the application for this pol- 
icy, or if any statement respecting the person or family of the one 
whose life is hereby assured, submitted by the assured to this com- 
pany, and upon the faith of which application and statement this pol- 
icy isissued, shall be found in any respect untrue, then, and in every 
such case, all right, or claim to the amount issued by this policy shall 
terminate and be forfeited ; and the company shall not be liable for 
any payment under the terms hereof, excepting the cash value of the 
policy, and any additions thereto ; such cash value to be paid at the 
death of the assured, and to be computed at the time of such forfei- 
ture, and upon an assumption of mortality at the rates in the actu- 
ary’s table, and at a rate of interest at four per cent per annum.” 

The evidence shows that the issuing of the policy was preceded by 
a written application on behalf of, and signed by the assured, which 
has been since destroyed by fire. This is not seriously controverted 
by appellees ; but there is controversy as to its precise terms. Ap- 
pellants produced, and gave in evidence on the trial, what it claims 
was an exact copy of this application. It contains the following ques- 
tions and answers : 

“10. Have you ever had spitting of blood, inflammation of lungs, 
consumption, or diseases of any vital part? None whatever.” 

“13. Do you now possess a sound constitution and good health? 
Yes.” 

“15, Are your parents living, or dead ? Both dead.” 

“The causes of their death, and their ages at time of death? Father 
died of fever, aged fifty-eight ; mother of fever, fifty-four.” 

“How many brothers and sisters have you had? One brother, 
and three sisters ; two sisters are living, with good health ; brother’s 
health is excellent; my grandparents are dead; don’t know the 
cause of their death ; I most resemble my father.” 

“17. Have either of your parents, brothers, or sisters, ever had pul- 
monary, scrofulous, or any mental, or constitutional, or hereditary 
disease. No.” 
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On the same page, at the conclusion of the questions and answers, 
is the following “Declaration: It is hereby declared and warranted 
that the above answers and statements are true ; and it is agreed that 
this declaration and warranty shall be the basis of the contract be- 
tween the undersigned and said Hartford Life and Annuity Insurance 
Company, and that the undersigned will accept a policy for the 
amount stated above, subject to the conditions, stipulations, and pro- 
visions prescribed therein. Dated at Belvidere, Ill, this 4th day of 
June, 1869. Charles A.Morey. Signed in the presence of Capt. B. 
Wheeler, witness.” 

It was stipulated by the parties on the trial, among other things, as 
follows : 

“In case defendant shall, during the trial, reach a point where it 
becomes material to prove whether the question, in any application 
that may be proved to have been made by said Morey to said com- 
pany, for said policy, relating to consumption or pulinonary diseases 
in said Morey, or his parents, or questions relating to the cause of 
death of such parents, called for information material to the risk on 
the life of the insured under said policy, then plaintiffs admit that the 
same are material, but do not admit the existence or authenticity of 
such application.” 

The assured died Sept. 24, 1870, but before his death appellant had 
declined to receive the premiums on the policy, on the ground that the 
policy had been obtained by fraud and misrepresentation. 

The evidence is uncontradicted and ample that the brother of the 
assured was dead when he made the application for the policy ; that 
the parents of the assured did not die of fever, the father at the age 
of fifty-eight, and the mother at the age of fifty-four ; but that on the 
contrary both parents died of pulmonary consumption, more than 
twenty years before the application—the mother dying some two or 
three years later than the father, and the father being at the time of 
his death only forty-six years of age. 

The materiality of these representations, if made, being conceded, 
and their falsity clearly proved, it only leaves us to inquire whether 
they were in fact made. As before observed, that some kind of a writ- 
ten application for the policy was made. is clearly proved, and not 
seriously controverted. One witness swears that the copy produced 
is an exact copy of the application of the assured. The only evidence 
that we regard as of any importance, tending to contradict this, is 
that of Dr. Angell, who says that, by request of appellant’s agent, he, 
as a physician, examined the assured for the policy in litigation, and 
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indorsed his certificate on the assured’s application. He thinks he 
was present when the assured signed the application. He says the 
questions in this copy are nearly the same as in the original applica- 
tion ; but that the answers differ in this : that in the original the an- 
swer to the question, “Have you ever had any of the following dis- 
eases?” Instead of being in the copy, “ None whatever,” was “ None 
whatever, except bronchitis—a slight bronchitis.” He says his certi- 
ficate indorsed on the original application differs in these respects from 
the copy in that in the question : Has he ever had any severe injury or 
illness? “I asked him that question, and he said ‘No; I told him 
at the time, that I wanted him to tell me, as I had not treated his 
case. The words ‘except a slight bronchitis,’ are omitted from this. 
The answer I wrote was, ‘ except aslight bronchitis.’ To the question, 
‘Have his parents, brothers, or sisters, ever been afflicted with pul- 
monary, or other diseases hereditary in their nature, and it says ‘ Has 
not ; I put two dots. I answered another question above, ‘Has he 
any predisposition, hereditary or acquired?’ ‘Has not, to my knowl- 
edge ;’ and when I came to this question, I dotted it, instead of writ- 
ing again. I don’t remember any other respect in which this copy 
differs from my certificate.” 

He further says that his impression is, that in the assured’s original 
application, he stated that one of his parents died from fever, and that 
the other he did not know. He also states that his examination of the 
assured was commenced on one day, and not concluded until the next, 
and that the application and his certificate thereon were not signed 
until the second day. He does not know whether the assured read 
the application or not ; thinks the answers were written out by ap- 
pellant’s agent. He himself, however, read some portions of the ap- 
plication to the assured. 

On cross-examination he says appellant’s agent requested him to 
look over the application, and he thinks he did so before the assured 
signed it; that he asked the assured if he had ever had any of the 
diseases mentioned in the question, and he said : “ None, except bron- 
chitis ;” that appellant’s agent then said, “ You need not put that in ;” 
so witness modified it, and put in “ slight bronchitis ” in his certificate. 
He concluded thus : “The certificate and application in evidence are 
the same as those I saw, so far as I can remember, except as I have 
stated.” 

Assuming that the jury were warranted in giving implicit faith to 
the testimony of this witness, so far as it amounts toa statement 
of what the certificate contained, it will be observed the modifications 
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in appellant’s evidence are slight, and of no serious consequence so 
far as affects the merits of the present controversy. It is not claimed 
by appellant that there was fraud or misrepresentation in respect to 
the diseases with which the assured had been afflicted previous to 
making his application. The fraud and misrepresentation chiefly 
complained of are in respect to the diseases of which his parents died, 
and the respective ages of his parents at the time of death. It must 
not be understood that in the application, the assured stated in an- 
swer to the question: “ Have his parents, brothers, or sisters, ever 
been afflicted with pulmonary, or other diseases, hereditary in their 
nature?” “Has not to my knowledge.” This was the answer of the 
witness alone to the question propounded to and answered by him, 
and set forth in the certificate which he indorsed on the application, 
as examining physician. The answer of the assured to the question : 
“Have either of your parents, brothers, or sisters, ever had pulmon- 
ary, scrofulous, or any mental, or constitutional, or hereditary dis- 
ease ?” was “No;” and this stands uncontradicted by the witness. 
The witness might doubtless answer, “ Not to my knowledge ;” to the 
somewhat similar question propounded by him, quite truthfully ; for 
it does not appear that he had any knowledge whatever of the parents, 
or brothers, or sisters of the assured. But the assured ought to have 
had the knowledge to answer this question intelligently, and accur- 
ately, and his answer assumes that he had such knowledge, and 
therefore precludes the right of appellees to allege his want of knowl- 
edge as an excuse for his answer. 

The impression of the witness that the assured only said that one of 
his parents died of a fever, and that he did not know of what the 
other died, does not amount to evidence. He does not state it as a 
fact, nor even as an indistinct recollection of a fact, but an impression 
only ; whether originating from a dream or otherwise is an unimport- 
ant matter of conjecture. Witnesses can only testify to what they re- 
collect, not to that of which they may be impressed only. 

There is no question here, of contradicting written evidence by parol. 
The question is simply, what was the writing? And the pleadings 
bind appellant to the strict proof of no particular expressions or phra- 
seology. If the written application was as described by Dr. Angell, 
and not as described by appellant’s witness, appellant is equally en- 
titled to the benefit of it as it is shown to have been. 

We held, when the present case was before us at a former term— 
H. L. Ins. Co. vs. Gray et al., 80 Ill., 28—that the genuineness of a 
signature to an application for a policy being proved, there was no 
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presumption that the applicant was ignorant and uninformed of the 
application, but that it devolves upon those alleging such ignorance 
and want of information to make proof to sustain the allegation. 
This proof might undoubtedly be found in the peculiar circumstances 
proved as attendant upon the transaction, but there should be proof 
other than the mere fact that the party signed a paper written out by 
another, to show that he did not know and comprehend the nature 
and effect of his act. 

Instead of the evidence here warranting the belief of ignorance in 
the assured, as to the contents of his application, the effect is directly 
the reverse. There is no attempt at proof that any effort was made 
to deceive or mislead him. The application was pending for two days, 
during which time the assured was examined and re-examined by the 
physician, and a portion, at least, of the application was also read to 
him by the physician before he signed it. The deliberation and care 
manifested by this medical examination preliminary to the completion 
of the application was of itself ample notice that correctness and full- 
ness in statement as to all that affected his liability to disease was re- 
quired. He is not shown to have been unable to read, or wanting in 
ordinary intelligence. The statements of the application were before 
him, and no effort was made to prevent his reading them, or having 
them read by others, as often as he chose. His act has every appear- 
ance of having been wholly uninfluenced, voluntary, and deliberate. 

The evidence that both parents died of pulmonary consumption, of 
which they had each suffered for several years before their respective 
deaths, isall one way. It is proved by relatives, neighbors, and phy- 
sicians, and it is not reasonable to assume that the assured was even 
ignorant of this fact, for he seems to have been living with or near 
his parents during the time they were thus afflicted. There is no 
effort to prove that either of them died of a fever, or were even ever 
sick of a fever. The disease of which they died is generally believed 

t o be hereditary, and it is impossible to escape the conviction that 
the truth was withheld because its communication would have either 
defeated the application for the policy, or materially increased the pre- 
mium for the risk 

We think the judgment is clearly unwarranted by the evidence, and 
it must therefore be reversed. 

Reversed. 
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SUPREME COURT OF ILLINOIS. 
Appeal from Appellate Court of the First District. 


W. S. JOHNSON er at. 
Us. 


HUMBOLDT INS. CO. 


Stipulated limitation in a policy must be construed in its ordinary and popular 
sense of the language. 
A loss “ occurs” at the time of a fire, and not at the time of an award or the time 
allowed to a company to make payment. 


WALtkEER, J. 

This was an action on a policy of insurance brought by appellants 
against appellee. To the declaration appellee filed a plea of limita- 
tions, that the suit was not brought within twelve months from the 
time the loss occurred, according to the terms and conditions of the 
policy. To this plea appellants filed a demurrer, which was sustained 
by the Superior Court, in which the suit was pending, and a judgment 
was rendered against appellee. 

An appeal was prosecuted to the appellate court of the First Dis- 
trict, where the judgment was reversed ; and plaintiffs in the Supe- 
rior Court appeal, and ask a reversal. 

It is stipulated that the policy contained this provision: “The 
amount of loss or damages to be estimated according to the actual 
cash value of the property at the time of the loss, and to be paid 
sixty days after due notice and proof of the same made by the as- 
sured, and received at this office, in accordance with the terms and 
conditions of this policy, unless the property be replaced, or the 
company have given notice of their intention to rebuild or repair the 
damaged premises ;” that there was annexed to the policy this con- 
~ Opinion filed June 2,188. = |. 
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dition : “It is furthermore hereby expressly provided and mutually 
agreed, that no suit or action against this company for the recovery 
of any claim, by virtue of this policy, shall be sustainable in any court 
of law or chancery, until after an award shall have been obtained fix- 
ing the amount of such claim in the manner above provided, nor un- 
less such suit or action shall be commenced within twelve months 
next after the loss shall occur ; and should any suit or action be com- 
menced against this company after the expiration of the aforesaid 
twelve months, the lapse of time shall be taken and deemed as con- 
clusive evidence against the validity of the claim, any statute of limi- 
tation to the contrary notwithstanding.” 

The fire producing the loss occurred on the 14th of July, 1874 ; 
and proofs of loss were furnished by appellants, to which no objec- 
tions were made by the agents of appellee at its office, on the 21st of 
July, 1874. This action was commenced on the 13th of September, 
1875, on the policy, to recover for the damages sustained by the fire. 
The action was not brought within twelve months after the loss oc- 
curred, but within twelve months from the expiration of sixty days 
after the loss. 

When the judgment of the Superior Court was reversed by the ap- 
pellate court, counsel for plaintiffs in the Superior Court stipulated 
that they could not amend so as to obviate the effect of that decision, 
and that its decision was in fact final ; and that court thereupon 
granted this appeal. 

It is agreed that the only question presented by the record is, 
whether, under the above condition, the suit was brought in time. 
Appellants contend that the twelve months did not begin to run until 
the expiration of sixty days after the occurrence of the fire. It all de- 
pends on the meaning of the language the parties have employed to 
express their intention when the contract was executed by them. As 
they expressed and must have understood it, we must carry it into 
effect. 

All persons know that in giving force to laws and contracts of every 
description the intention, as therein expressed, must govern. And 
that intention must and can only be sought in the language employed 
in the instrument itself ; and that from the ordinary or popular mean- 
ing of the words themselves, unless it is apparent they are used in a 
technical or particular sense. ¢ cording to these rules, we are 
wholly unable to perceive how the meaning of this language can be 
misunderstood, or that different persons could arrive at but one con- 
clusion by simply reading the clause. The words are plain, simple, 
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and have a well understood and accepted meaning. There can be no 
equivocal or doubtful definition attached to them, either separately, 
or in their grammatical arrangement. The language that a suit or 
action shall not be brought until after an award shall be obtained fix- 
ing the amount of the claim in the manner therein provided, can only 
mean what it says—that such an award is an indispensable prerequi- 
site to the bringing a suit or action, unless the assured should be pre- 
vented by the company. 

The next clause of the condition, “Nor unless such suit or action 
shall be commenced within twelve months next after the loss shall oc- 
cur, is equally clear and explicit. When did the loss occur? Mani- 
festly at the time the fire destroyed the property. In what consisted 
the loss? Obviously the destruction of the building by fire. We are 
wholly unable to conceive that language could have been used that 
could have rendered the: meaning plainer. Other words might have 
been employed to express the same meaning; but, to our minds, 
they could not have been clearer or freer from doubt. This seems to 
us to be one of these propositions which are so plain that reasoning 
cannot add anything to their perspicuity. 

It is, however, urged that the word “ occur ” is used in the sense of 
“accrue ;’ and that this sense requires us to apply it to the suit or 
action. The word “occur” means to happen, in its general or popu- 
lar sense ; while the word “accrue” is, to be added or attached to 
something else, in its general received sense. But if we were to sub- 
stitute the word “accrue,” then, in its grammatical construction, it 
would mean that the loss had attached to appellants, and that was 
when the fire destroyed the property, and would not change the ob- 
vious meaning from what it is as written. It would not be construc- 
tion to say that the condition means that no suit or action might be 
commenced within twelve months after an action had accrued. It 
would not only be to change the grammatical structure of the clause, 
but it would be to make a new and different contract for the 
parties. 

It is, however, insisted that the clause in the policy that the loss 
was to be paid sixty days after due notice and proof of the same 
should be made by the assured and received at the office of the com- 
pany, limits and curtails the after-inserted condition prohibiting the 
bringing an action more than twelve months after the loss should oc- 
cur. We are unable to perceive that it controls this condition. If 
either has that effect, it would seem that the latter controls the for- 
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mer. The two clauses, considered together, obviously provide that 
the company shall have sixty days within which to make payment, af- 
ter notice and proof of loss ; but in noevent should a suit or action 
be commenced after the expiration of twelve months from the date of 
the fire producing the loss. Any other meaning attached to the lan- 
guage, it seems to us, would be strained, unreasonable, and in direct 
violation of the plain intention of the parties, clearly expressed. 

We are referred to authorities which are supposed by appellants’ 
counsel to hold that similar language in other policies means that the 
assured may sue at any time within twelve months after the sixty days 
reserved by the company to make payment has expired. We have 
examined the authorities referred to, but think they fail to sustain 
his position. But even if they did, although by respectable courts, 
we should not feel bound by them as authority, and should hesitate 
long in reaching and adopting such a conclusion. 

We are therefore of the opinion the appellate court decided cor- 
rectly in holding the plea presented a defense ; and that judgment 
must be affirmed. 

Judgment affirmed. 





Steinbach vs. Relief Fire Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


GEORGE P. STEINBACH, Appellant, 
vs. 
RELIEF FIRE INS. CO., Respondent.* 


The policy upon the stock of a German jobber and importer prohibited the keep- 
ing of certain hazardous articles without permission, among which were fire- 
crackers aud fireworks. Permission was given for the former, but not the lat- 
ter. In an action at law brought in the Baltimore Superior Court, and after- 
wards removed to the U. 8S. Supreme Court, it was held that the keeping of fire- 
works was a violation of the policy, which avoided it, and the plaintiff was not 
allowed to show that the keeping of such goods was in the line of his business. 
A similar suit on another policy had been decided differently by this court, and 
it was sought in this action to reform the policy on the ground that permission 
to keep fireworks had been omitted by mistake. 


Held, that the cause of action was the same as in the former suit, requiring the 
same evidence for its support, though the form was different ; therefore the 
plaintiff must abide by his election, and the judgment rendered in the action 
at law, was a bar to this suit. The doctrine of res adjudicata applies. 


Judgment affirmed. 


A. R. Dyert, for Appellant. 
Joun L. Hixx, for Respondent. 


Fart, J. 

In October, 1865, the defendant, a New York corporation, issued to 
the plaintiff, at Baltimore, Maryland, a policy of insurance against fire 
on his “stock of fancy goods, toys, and other articles in his line of 
business, contained in his store, and occupied by him as a German 
jobber and importer.” The policy contained a provision that if the 
assured should use the premises for the storing or keeping therein arti- 
cles, goods or merchandise, hazardous, or extra-hazardous, or specially 
hazardous, in the second class of hazards annexed to the poiicy, dur- 


* Decided June 10, 1879. 
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ing the time of such use the policy should be of no effect. The arti- 
cles “ fire-crackers in packages” was classed as hazardous No. 2 in 
the second class, and fireworks were classed as specially hazardous in 
the same class. The policy contained written permission “to keep 
fire-crackers on sale,” but no express permission to keep fireworks. 
At the time of the insurance, and afterward, the plaintiff kept fire- 
works in his store ; and during the life of the policy a fire occurred, 
originating in the fireworks, and the loss was occasioned which is the 
subject of this action. 

In February, 1869, the plaintiff commenced an action against the 
defendant, to recover upon the policy for such loss, in the Superior 
Court of the city of Baltimore. The defendant appeared in that ac- 
tion, and procured the removal thereof to the Circuit Court of the 
United States. The action was subsequently tried in the latter court, 
the defense being that the keeping of fireworks was a breach of the 
policy. The court held that the terms of the policy prohibited the 
keeping of fireworks, and rejected proof offered by the plaintiff to 
show that fireworks constituted an article in the line of business of a 
“German jobber and importer ;” and judgment was given for the 
defendant. The plaintiff then took the case by writ of error to the 
Supreme Court of the United States, and there the judgment was 
affirmed. 

Before that action was commenced in Baltimore, the plaintiff had 
sued the La Fayette Fire Insurance Company, in the Supreme Court 
of this State, upon a similar policy upon the same stock of goods, and 
had recovered. From the judgment in that case there was an appeal 
to the General Term, and then to the Court of Appeals ; and in those 
courts the proof rejected in the United States Court was held compe- 
tent. Steinbach vs. La Fayette Fire Ins. Co.,.54 N. Y., 90. The com- 
mission of Appeals, with the decision of the Supreme Court of the 
United States in the case there decided before it, refused to follow or 
be bound by the same ; and thus the higher courts of the State and 
of the nation were in conflict. 

Now the plaintiff has commenced this action to reform the policy 
by inserting therein permission to keep fireworks, on the ground that 
such permission was omitted from the policy by mistake, and to re- 
cover upon the policy as thus reformed. He has thus far been de- 
feated, on the ground that the judgment in the United States court is 
a bar to the maintenance of this action ; and whether it is or not is 
the sole question for our determination. 
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Whatever was necessarily determined in that action concludes the 
parties, and can never again be brought into litigation between them, 
so long as the judgment therein remains in force. That is the univer- 
sal rule always applied, no matter how much injustice may be done 
in a particular case. Such a rule of law, which generally tends to jus- 
tice, cannot be changed to meet the exigencies of a case where a dif- 
ferent rule would work out juster results. 

In order to bring a case within the rule, the second suit must be 
founded substantially upon the same cause of action as the first ; and 
the test of that is that the same evidence will support both actions ; 
and the rule is the same, although the two actions are different in 
form. Gregory vs. Burrall, 2 Ed. Ch., 417; Rice vs. King, 7 J. R., 
20 ; Johnson vs. Smith, 8 ib., 383. And it matters not that the for- 
mer action was decided upon erroneous grounds. Morgan vs. Plumb, 
9 Wend., 287. 

Here there was but one contract of insurance, and the cause of ac- 
tion in the Baltimore suit, as in this, was founded on that. In that 
suit he sought to recover by proving that he was permitted to keep 
fireworks. By the same proof he seeks to recover in this. There he 
sought to prove the permission by parole. Here he seeks prelimin- 
arily to have the writing reformed so that he can prove it by the writ- 
ing. If he could succeed here, he would in some form have to prove 
precisely what he offered to prove there, to wit, that he was per- 
mitted to keep fireworks. If the plaintiff could succeed in reforming 
this contract, it would not change its scope or effect. It would, ac- 
cording to the decisions in this state, be the same contract still. The 
only change would be that the plaintiff would have direct written 
proof of what, without such reformation, would rest upon construc- 
tion, and inference based upon other provisions in the contract, and 
upon parol evidence. T.e contract would then be, in its legal effect, 
the same as that the plaintiff sought to enforce in the former suit. 

It is admitted by the plaintiff that the judgment against him in the 
former action isa bar to any recovery in this, unless he can change 
the contract. Now, what was determined in that action? Clearly 
that the contract between the parties was such as was embraced in 
the policy declared on and proved in that action ; and that the plain- 
tiff had violated the policy by keeping the fireworks. Now he seeks 
to establish in this action, that that was not the contract, and to have 
it reformed ; and that the real contract between the parties was not 
violated. He sought, in that action, to recover for his loss, and gave 
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all the proof he could to show that he was entitled to recover. Now, 
without alleging that there was more than one contract of insurance 
or more than one title or right, upon which to base a recovery, he 
seeks to recover for the same loss. 

This is a case, it seems to me, where the doctrine of res adjudicata 
must apply, and bar a recovery, unless plain principles of law, which 
have always been regarded as important in the administration of jus- 
tice, are disregarded. 

According to the case of Washburn vs. Great Western Ins. Co., 114 
Mass., 175—in all its essential features like this—the plaintiff having 
elected to sue upon the contract as it was, and been defeated, is 
bound by that election, and cannot now maintain this action to reform 
the contract. 

The judgment must be affirmed with costs. 

All concur, except Cuurcu, Ch. J., dissents. 


UNITED STATES CIRCUIT COURT. 
DISTRICT OF MASSACHUSETTS. 


May Term, 1879. 


SARAH H. WHITCOMB er at. 
vs. 


PHGENIX MUTUAL LIFE INS. CO.* 


The policy issued by a life company of another State to a citizen of Massachusetts, 
provided that it should be void unless the premium was paid when due at the 
office of the company, or to an agent upon the production of a receipt signed by 
the president or secretary ; also that it should take effect when countersigned 
by the agent in Massachusetts, who was also required to countersign receipts. 

Held, that though the agent was a general agent in the sense of the Massachusetts 
statutes requiring the appointment of a general agent to accept process, and who 


* Decision rendered July 3, 1879. 
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should give bonds, this has nothing to do with his power to bind the company, 
but only his power to represent the company in securing the enforcement of 
the contract. 


Held, that the countersigning by the agent was chiefly intended as proof that pre- 
miums had been paid to him. As he was not authorized to refuse to counter- 
sign, the act was purely ministerial. The fact that the policy was forwarded to 
the agent and delivered by him, but not countersigned, was not material. The 
policy took effect from its delivery, and there can be no just distinction hetween 
the two acts ; both are intended to effect substantially the purpose of getting 
the policy into the proper hands and securing the premium. 


Held, that the contract was not a Massachusetts contract within the provisions of 
the non-forfeiture law of that state, and the prohibition to make such a con- 
tract as this one, cannot affect the contract as a legislative command. 


Judgment for defendant. 


This case was submitted upon agreed facts. The defendant com- 
pany is chartered by the laws of Connecticut, having its office and 
principal place of business at Hartford, where all applications are 
sent and accepted or rejected. It had a general agent in Worcester, 
Massachusetts, duly established in accordance with the laws of Massa- 
chusetts, through which [sic] it transacted business in said common- 
wealth. 

In May, 1874, application was duly made by Benjamin F. Whit- 
comb to the defendant company through said general agency for a 
policy of insurance upon his life. The application was sent by said 
general agency to the company at Hartford, and was accepted by the 
company at said Hartford, in form as set forth in the policy, and un- 
der said date the company issued said policy. It was signed by the 
president and secretary at Hartford and sent to its general agent at 
Worcester, by whom it was countersigned and delivered on payment 
to him of the premium then due. 

The policy is dated at Hartford, May 18, 1874, and countersigned 
by D. W. Bartlett, general agent, on the same day. It assures the life 
of B. F. Whitcomb for the benefit of his wife and children, the pre- 
sent plaintiffs, in the sum of $5,000, in consideration of a payment of 
$104.10 made on that day, and of the annual payment of a like 
amount on or before the 18th of May in each year. It contains a 
promise by the company that if after three annual premiums have 
been paid, the policy shall be surrendered while in force, a new pol- 
icy will be issued for the whole amount of even dollars received by 
the company, (subject to any indebtedness on account of premiums,) 
without further charge, except interest on all indebtedness of the 
policy. The next paragraph but one has the condition that if the 
said premiums shall not be paid at the office of the company, or to an 
agent on his producing a receipt signed by the president or secretary, 
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on or before the date above mentioned, the company shall not be lia- 
able to pay the sum insured, or any part thereof, and the policy shall 
cease and determine. 

The policy was to take effect when countersigned by D. W. Bart- 
lett, agent at Worcester. The premium due 18th May, 1875, was 
paid to the agent at Worcester upon a receipt signed by the secretary 
and countersigned by the agent. Onthe 20th April, 1876, notice was 
sent by Bartlett, the agent, to B.F. Whitcomb, that the next payment 
upon the policy would fall due before noon on the 18th day of May, 
1876, and stating the amount, which was arrived at by charging the 
premium and interest on a premium note and deducting a dividend. 
Payment of this dividend was never made, and B. F. Whitcomb died 
November 25, 1876. 

The only defense arising under the agreement of the parties was the 
failure to pay the annual premium, and whether this involved a for- 
feiture, was agreed to depend upon whether the rights of the parties 
were governed by the “ non-forfeiture law ” of Massachusetts. 

By the General Statutes of Massachusetts, c. 58, § 68, every foreign 
insurance company doing business in the State, must appoint a citizen 
thereof, resident therein, a general agent upon whom all lawful pro- 
cesses against the company may be served, with like effect as if the 
company existed in the State. By that and later statutes, the agent 
was required to give certain bonds, make certain deposits, certain an- 
nual returns, ete., etc. 

The statute of 1861, c¢. 186, provides that no policy of insurance on 
life, thereafter insured by any company chartered by the laws of the 
commonwealth, shall be forfeited or become void by the non-payment 
of premium thereon, any farther than regards the right of the insured 
to have it continued in force beyond a certain period, to be deter- 
mined by ascertaining the net value of the policy according to the 
mode there pointed out ; and after deducting any indebtedness to the 
company, four fifths of what remains shall be considered a net single 
premium of temporary insurance according to the age of the party at 
the time of the lapse. If the death occurs within the term of tempor- 
ary insurance covered by the value of the policy, and no other condi- 
tion of the insurance has been violated, the company shall be bound 
to pay the amount insured as if there had been no lapse, anything in 
the policy to the contrary notwithstanding, provided notice and proof 
shall be submitted to the company within ninety days after the 
‘lecease. 

The statute of 1872, ¢. 325, § 7, declares that all corporations, asso- 
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ciations, partnerships or individuals, doing business in this State un- 
der any charter, compact, agreement or statute of this or any other 
State, involving an insurance, guaranty, contract or pledge for the 
payment of annuities or endowments, or for the payment of moneys 
to families, or representatives of policy or certificate-holders, or mem- 
bers, shall be considered and deemed to be life insurance companies 
within the meaning of the laws relating to life insurance within this 
State, and shall not make any such insurance, guaranty, contract or 
pledge therein, or to or with any citizen or resident of this State, 
which shall not distinctly state therein certain things, including the 
period of continuance, the amount of premiums, etc., nor excepting 
in accordance with the conditions and restrictions of the statutes now 
or hereafter regulating the business of life insurance ; provided no- 
thing in this section shall be held to conflict with the provisions of 
chapter 186, of the acts of 1861. 


I. T. Haacour, for Plaintiffs. 
Henry D. Hype, for Respondent. 


Lowe tt, J. 

The brief for the plaintiff is prepared with great ability and learn- 
ing, and I have examined it with care ; but many of the points taken 
in it are concluded by the exhaustive and binding judgment of Mr. 
Justice Clifford, given in this court, October 7, 1878, in Desmazes vs. 
Mutual Benefit Life Ins. Co., which will save me from elaborating 
those points. In so far as this case differs from that in its facts, some 
observations will be necessary. 

It is plain that Bartlett, the agent of the company, called in the 
agreed statement a general agent, is such, in the sense of the statutes 
of Massachusetts, as the context of the agreed facts show, which 
name has nothing to do with his power to bind the company by con- 
tract, but only his extensive power and obligation to represent the 
company in securing the enforcement of the contract when the time 
comes to enforce it. His only functions appear to have been to for- 
ward applications, and if they were accepted, to countersign and de- 
liver the policy and receive the first premium, and if the company 
chose to send him receipts for the subsequently accruing annual pre- 
miums he was to countersign and deliver them when he received the 
payment of the premiums. From the fact that he countersigned re- 
ceipts as well as policies, it is evident, I think, that the signature was 
chiefly intended to facilitate the proof of the fact that the premium 
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had been paid, and paid to him, and thereby to lessen the risk of mis- 
apprehension in any accounting between the assured and the company ; 
and more especially between the agent and the company. It does 
not appear that he had any power to alter the contract in the slight- 
est particular, nor to refuse to countersign or deliver either policy or 
receipts, if the several premiums were tendered him in due time; 
and I can conceive of no purpose in the countersiging, over and above 
the delivery, except for the preservation of written evidence as I have 
pointed out. 

The question argued is, whether this was a Massachusetts contract. 
No doubt the loss, if there should be one, was to be settled according 
to the laws of Connecticut, though the action might be brought in 
Massachusetts by virtue of the statute above referred to. The divi- 
dend which the insured received in part payment of his first annual 
premium was made, I suppose, in conformity to the law of Connecti- 
cut, and the assured was a member of the company with all the bene- 
fits of those laws. 

The premium was payable at Hartford unless the company chose to 
appoint an agent to receive it in Massachusetts, and if they made such 
an appointment they could revoke it at pleasure, though after the ap- 
pointment had been made known to the assured, they could not claim 
a forfeiture for his failure to pay at Hartford, if he was ready to pay 
to the agent here, unless they had reasonably notified him of the 
change. Ins. Co. vs. Davis, 95 U. S., 425; Ins. Co. vs. Eggleston, 96 
U. S., 572. 

Mr. Justice Clifford decided that such a contract was to be gov- 
erned by the law of Connecticut, in that case of New Jersey. The 
only differences of fact are, that in the agreed facts of that case, the 
agent was not called a general agent, but it is plain that he was such 
under the law of Massachusetts. The other, and at first sight 
more striking; difference is, that the policy was sent by mail to the 
agent, and was by him delivered, but not countersigned. Upon reflec- 
tion I do not esteem this difference to be material. The contract in 
that case took effect by delivery in Massachusetts, and in this by being 
countersigned and delivered in the same State ; the mere fact of the 
countersigning for the purposes and under the circumstances already 
referred to, has no more effect upon the contract itself than the de- 
livery alone. Two cases have been cited in which it was held that 
this fact stamped a local character upon the contract, and I should 
feel much hesitation in differing from those very able judges who 
made those decisions, were I not aided and instructed by the case of 
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Desmazes. But those decisions were placed upon reasoning which would 
apply equally to delivery by an agent within the State, and that point 
has been concluded by the decision of this court. That there can be 
no just distinction drawn between a delivery and countersigning and 
delivery, I cannot for a moment doubt ; one is as much a mere minis- 
terial act as the other, and both are intended to effect substantially 
the purpose of getting the policy into the proper hands and securing 
the due and prior payment of the first premium, to which is simply 
superadded, by the signature of the agent, written evidence of his act 
and of his responsibility. 

The statute of 1872 is perhaps broad enough to cover this case or 
any other in which a citizen or resident of Massachusetts contracts 
with any other citizen or corporation of this State, whether the con- 
tract is made here or elsewhere, and any contract in which an agent 
here of a foreign insurer, takes any part whatever ; but if the con- 
tract was a Connecticut contract, I understand Mr. Justice Clifford to 
say, and I decide, that the law of Massachusetts of 1872 does not enter 
into and make a part of it, as matter of contract, and that the pro- 
hibiting words of the law forbidding the parties to make such a con- 
tract as they have made in this case, cannot have effect upon the con- 
tract as a legislative command or forced construction. 

Whether the legislature of Massachusetts might not revoke the per- 
mission for foreign companies to have agents here unless they con- 
formed to the statute, is quite a different question. 

After opportunity has been given to the plaintiffs to accept the rul- 
ings of law, judgment is to be entered for the defendants. 


Annotations on the above Case by the Editor of the Insurance Law Journal. 


An agency with reference to the object of its employment is said to be 
general or special. The legal distinction between the two is thus defined 
by Story, 358: ‘A special agency properly exists where there is a delega- 
tion of authority to do a single act ; a general agency properly exists where 
there is a delegation to do all acts connected with a particular trade, busi- 
ness or employment.” Such a general agency in its fullest sense does not 
exist in connection with life insurance in this country. The so-called gen- 
eral agent usually has no authority to make, alter or waive contracts ; his 
agency is general to do all acts connected with procuring applications, and 
under certain limitations to do such other acts as receive premiums, deliver 
policies, ete. In this respect there is an important legal distinction between 
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the general agent in life and fire insurance. The latter is furnished with 
policies in blank, and has power to make binding contracts. A correspond- 
ing difference in the legal effect of many acts done by the two classes is the 
result. In fire insurance the policy may be issued by the general agent, 
makirg the location of such agency the place of contract. In life insurance 
it is usually issued by the company through its agent, and the place of con- 
tract may depend on whether any acts are required to be done by the latter 
to make it valid. 

In Hyde vs. Goodenow, 3 Comst., N. Y., 266; Western vs. Genesee 
Mut. Ins. Co., 2 Kern., N. Y., 258 ; Huntley vs. Merrill, 32 Barb., N. Y., 
626 ; the policies were all issued by fire companies, on applications forwarded 
to them by local solicitors, and it was held in each ease that the company’s 
office was the place of contract; while in Daniels vs. Hudson River Ins. 
Co., 12 Cush., Mass., 416, and Hubner vs. Eagle Ins. Co., 10 Gray, 131, 
the policy, though purporting to issue from the company’s office, was nego- 
tiated for by the agent, and required to be countersigned and delivered by 
him to give it validity, and therefore the agency was held to be the place of 
contract. In Bailey vs. Ins. Co., 56 Me., 474, the fire policy was issued by 
the agent, dated Portland, Me., to insure property in New Hampshire, and 
Maine was held the place of contract. The lex loci contractus, however, 
seems to depend in some cases on the character of the issue involved. In 
Ruse vs. Mut. Ben. Life Ins. Co., 23 N. Y., 516; 24 N. Y., 653 ; 8 Georgia, 
534, it was held that a policy purporting to have been issued in New Jersey, 
to a citizen of Georgia was governed as to the remedy by the lex fori, but 
its construction and the legal rights flowing from it usually depend on tae 
law of the place where the contract is to be performed, although where 
there is anything in the circumstances to show that the parties had spe- 
cially in view the law of the place where the contract was made, the latter 
will govern. See also Spratley vs. Ins. Co., 4 Ins. L. J., 373. 

The courts are also reluctant to allow a party to avoid his own contract on 
the ground of its illegality, and in nearly all such issues the question of lex 
loct contractus, if not waived has been ruled adversely to the party seeking 
to derive advantage from it. In Bowser vs. Lamb, 6 Ins. L. J., 891, it was 
held that a contract issued by a foreign corporation upon an application 
procured by a local agent was not a contract by the latter within the mean- 
ing of a statute prohibiting unauthorized insuranee, which would avail as a 
defense against a premium note suit. In American Ins. Co. vs. Cutler, 6 
Ins. L. J., 660, it was held that a court would not presume thata note given 
to an unauthorized company was, on a contract made in that State, in viola- 
tion of the law so as to permit of the forfeiture of the note in the absence 
of positive evidence. 

In Lovell vs. Ins. Co., 6 Ins. L., J., 239, it was held that a life policy, 
where the application was made in Missouri, the policy delivered, and the 
premium paid there, was a Missouri contract, which was protected from 
forfeiture on account of misrepresentations under the Missouri statute. In 
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Eureka Ins. Co. vs. Parks, 1 Cin. S. C., 574, it was held that a policy 
issued on the application of a local agent by an unauthorized company was 
made in another State, and was not invalid under the Indiana law prohibit- 
ing insurance directly or indirectly by unauthorized agents, and providing 
that such policies should not be enforced. In Pattison vs. Mills, 2 Bli., 
N. S., 519; 1 Dow. & C., 342, it was held that a memorandum agreement 
by an authorized agent in Glasgow to insure, and for a policy to be issued 
by the company in London, was a Glasgow contract. See also St. Pat. 
Ins. Co. vs. Brebener, 8S. & D., 51. Butin Parkin vs. Ass. Co., 8 C. C. 
S., 365 ; 18 Scot. Jur., 147, it was held that where the policy was issued in 
England and forwarded for delivery to the agent in Scotland, the law of the 
latter must determine the rights of the parties. The same rule was laid 
down as betweenthe United States and Canada, in Meagher vs. Aitna Ins. 
Co., 20 U. C., Q. B., 607. 

The general rule seems to have been that where the contract by which 
the company in the event of loss is bound, is completed at the home office, 
that is the place of contract ; but where anything remains to be done by the 
agent to give it validity and effect, the agency is the place of contract. On 
this principle it has been held that a policy by its terms not valid until coun- 
tersigned by the agent, makes the agency the place of contract. Pomeroy 
vs. Manhattan Life Ins. Co., 40 Ill., 398 ; Heebner vs. Ins. Co., and Dan- 
iells vs. Ins. Co., supra. Though a failure to countersign does not usually 
render the policy invalid where it appears that it was a mere formal omis- 
sion ; but the burden of proof is on the insured. Badger vs. Ins. Co., 103 
Mass., 244 ; Prall vs. Ins. Co., 5 Daily, 299 ; Myers vs. Ins. Co., 27 Pa. St., 
263; Norton vs. Ins. Co., 36 Conn., 503; Ins. Co. vs. O’Connor, 29 
Mich., 241 ; Lynn vs. Burgoyne, 13 B. Mon., 399 ; Perry vs. Ins. Co., 8 
U. C., Q. B., 362. 

Concerning the construction of the Massachusetts law, see Shattuck vs. 
Mut. Life Ins. Co., 6 Ins. L. J., 937; and Desmazes vs. Mut. Ben. Life 
Ins. Co., 6 Ins. L. J., 916. The following facts concerning the litigation 
on the question involved in the case above have been furnished us: 

In Morris vs. Penn Mut. Life Ins. Co., decided by the Supreme Judicial 
Court of Massachusetts, September 8, 1876, and reported in 120 Mass., 
503-506, (6 Ins. Law J., 17,) it was held that the Massachusetts non-for- 
feiture act of 1861, applied by force of statute 1872, c. 325, 27, to foreign 
as well as to home insurance companies. In that case the main point in- 
volved was not mentioned in the opinion of the court. The plaintiff af- 
firmed, and the defendant company denied that the policy in question 
was a Massachusetts contract, and that point was fully elaborated in the 
briefs of counsel on both sides. If not a Massachusetts contract, of course 
the non-forfeiture law of Massachusetts could not apply. This point, which 
was vital to the case, was not alluded to by the court, and the court fur- 
ther declined a rehearing of the case, for the allowance of which an earnest 
petition was urged by the defendant. 
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Four months later, in January, 1877, Governor Rice of Massachusetts, 
in his inaugural address, alluded to this decision, and concluded his ob- 
servations upon it in these words: ‘‘It may be proper to remark that this 
interpretation of the statutes is not in accordance with the opinion hereto- 
fore generally held respecting the application of the law ; and if it be con- 
trary to the intent of the General Court, further legislation seems neces- 
sary to remove imperfections in the laws previously enacted.” 

On the 16th of March, 1877, the Massachusetts legislature passed a law, 
(St. 1877, c. 61,) providing that the non-forfeiture law of 1861 ‘shall 
not apply to life insurance companies created by the laws of other States 
er countries, legally transacting business in this commonwealth.” 

In 1878, at the United States Circuit Court in Boston, the same point 
that was presented to the Supreme Judicial Court of Massachusetts in 
Morris vs. Penn Mut. Life, but which that court omitted to pass on, was 
argued before Mr. Justice Clifford, in the case of Desmazes vs. Mut. Ben- 
efit Life, 7 Ins. Law J., 926, and on the 7th of October, 1878, Judge 
Clifford rendered his opinion to the effect that the policy in question was 
not a Massachusetts contract, and so not amenable to the Massachu- 
setts non-forfeiture law, affirming that ‘‘ unless the contract was a Massa- 
chusetts contract it is clear that those statutes could not have had any con- 
trolling influence in the case, it being settled that the laws of a State can- 
not have any extra-territorial operation in that regard.” In this latter 
case the policy in question was substantially the same as that in Morris 
vs. Penn Mut. Life. See also Shattuck vs. Mut. Life Ins. Co., 7 Ins. 
Law J., 937. 

In the case of Whitcomb vs. Phoenix Mut. Life, fully reported above, the 
same question was again argued in the United States Circuit Court at 
Boston, before Judge Lowell, on a policy which was countersigned in Mas- 
sachusetts, and as appears in the opinion, was determined in favor of the 
company, Judge Lowell holding, notwithstanding the case of Morris vs, 
Penn Mut. Life, (which was strenuously urged as an authority the other 
way,) and notwiths:anding the countersignature of the policy by the Mas- 
sachusetts agent, that the policy was not a Massachusetts contract, and so 
not to be controlled by the Massachusetts non-forfeiture law. 





Hay vs. Star Fire Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


ISABELLA HAY, Respondent, 
Us. 


STAR FIRE INS. CO., Appellant.* 


There was evidence that the plaintiff applied for a renewal of her policy as mort- 
gagee, with $500 additional insurance to cover an additional loan, which the 
company said they would consider, and a minute was made. An entry was made 
by an officer noting a renewal, and a new policy was issued which provided for 
a subrogation of the company to the rights of the mortgagee ; also that the loss 
should not be payable until such portion of the debt should be enforced as 
could be collected out of the original security, to which this policy was to be 
held as collateral. This policy was several times renewed. No stipulations 
existed in the original policy. The premiums were paid by the mortgagors, 
with an understanding that the insurance was to inure to their benefit. The 
provisions in the second policy were not noticed until after the loss. 

Held, in action for a reformation of the contract, that the subsequent delivery of the 
policy, in ostensible compliance with the request, without notice of a change in 
the terms, was a virtual renewal. 

Held, that the first policy inured to the benefit of the mortgagor, while the second 
was a simple insurer of the debt and a contract of questionable propriety. 

Held, that the alteration of the contract was an act of bad faith, or a mistake which 
equity will correct. 


Held, that the failure of the insured to discover the change, made relief discretion- 
ary ;,but in the case of insurance contracts, such critica] examinations are not 
to be expected, and their omission need not prevent relief. 

Held, that the case is not altered by the fact that defendant might have inserted 
the same conditions in the original contract had it so elected. 

Held, that the evidence justified a finding of an agreement to renew the original 
policy. 

Held, that under an agreement to renew, defendant had no right to change the 
terms without notice or consent. 

Held, that defendant cannot take advantage of a condition whose performance it 
has prevented, and the limitation clause is not available as a defense. 

Held, that the limitation clause must be construed to run from the time the liabil- 
ity to pay commences and not from the time of the fire. 

Judgment affirmed. 


* Decision rendered May 20, 1879. 
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Ossorn E. Briaut, for Appellant. 
Cuares A. Davison, for Respondent. 


Cuurca, Cu. J. 

This is an action to reform a policy of insurance by striking out 
the following clause : ‘‘13. In all cases of loss the assured shall assign 
to this company all his right to receive satisfaction therefor, from 
any other person or persons, town or corporation, with a power of 
attorney to sue for anil recover the sime at the expense of this com- 
pany. When insured asa mortgagee, the loss shall not be payable until 
payment of such portion of the debt shall have been enforced as can 
be collected out of the original security to which this policy may be 
held as collateral, and this company shall then only be liable to pay 
such sum, not exceeding the amount insured, as cannot be collected 
out of such primary security,” and to recover upon the policy as re- 
formed. 

The plaintiff had a previous insurance of her interest as mortgagee, 
to the extent of $2,500, the amount of her mortgage upon the mort- 
gaged premises, situate in Westchester County. That policy did not 
contain the clause in question. A few months afterward the plaintiff 
loaned to the mortgagors $500 in addition, and took another mort- 
gage to secure the payment thereof, and applied to the defendant for 
a renewal of the first policy at $3,000, which was agreed to, and a new 
policy issued with the foregoing clause inserted : and the same was 
renewed several times by renewal receipts, until the fire took place. 

The plaintiff nor her agent discovered the change in the policy un- 
til after the fire. Both mortgages contained the usual insurance 
clause, and it was agreed that the mortgagors should pay the pre- 
miums and have the benefit of the policy in reduction of the debt. 
These facts are distinctly found by the trial judge, and we think that 
they justify the conclusion of law that the plaintiff is entitled to judg- 
ment, und we concur with the opinions at General and Special Term. 
It is insisted in behalf of the defendant that the evidence did not jus- 
tify the finding that there was any agreement to issue a new policy 
like the old one except in amount. An agreement to renew a policy 
implies that the terms of the existing policy are to be contiuued, and 
this would be so of any instrument in the absence of evidence that a 
change was intended. 

The pluintiff’s husband and agent testified : ‘I made application to 
the Star Fire Insurance Company to have another policy made for 
$3, 000—renewal of the old policy and increase it to $3,000. The com- 
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pany made a minute of the application, and said they would consider 
it—insure it for $3,000 in place of $2,500.” The president of the de- 
fendant corroborates this evidence. He states that Mr. Hay applied 
for a renewal of the policy, saying that he had loaned $500, and 
wanted the policy made for $3,000 instead of $2,500, and that the 
following entry was made in two handwritings : “ Mrs I. Hay, Mount 
Vernon, N. Y., renewed 1019, Junel, aa. $3,000.” From this evi- 
dence the court was justified in finding an agreement to renew the 
policy. True, Mr. Hay says that the company said that they would 
consider the application, but the entry made by different officers in- 
dicates that it was accepted, and that the policy was to be “ renewed.” 
But if the application was not accepted at that time, the subsequent 
delivery of a policy as a renewal in ostensible compliance with the ap- 
plication would have the same effect, in the absence of notice or expla- 
nation that the terms of the policy had been altered. The two poli- 
cies were materially unlike. 

The first contained no provision for subrogation, and as the mort- 
gagors paid the premiums, and especially with the agreement that 
the insurance was to be taken for their benefit, the amount received 
on the policy would apply to reduce the mortgage debt. (Kernochan 
vs. Bowery Fire Ins. Co., 17 N. Y., 428 ; Excelsior Ins. Co. vs. Royal 
Ins. Co., 55 N. Y., 343.) The clause inserted in the last policy makes 
the defendant a mere guarantor of the collestion of the mortgage, and 
an insurer of the debt—a contract practically of no benefit either to 
the insured or the mortgagors. It was an insurance which the plain- 
tiff, under the arrangement with the mortgagors, had no right to ac- 
cept, and one which, in Excelsior Ins. Co. vs. Royal Ins. Co., supra, it 
is more than intimated the defendant had no right to make. It was 
bad faith on the part of the defendant to change so radically the 
terms of the pollcy, and deliver it as a policy simply renewing the old 
one, without notice of the change. A party whose duty it is to pre- 
pare a written contract in pursuance of a previous agreement to pre- 
pare one materially changing the terms of such previous agreement, 
and deliver it as in accordance therewith, commits a fraud which en- 
titles the other party to relief according to the circumstances pre- 
sented. Equity will reform a written instrument in cases of mutual 
mistake, and also in cases of fraud, and also where there is a mistake 
on one side and fraud on the other. (Welles vs. Yates, 44 N. Y., 
525; Rider vs. Rowell, 28 N. Y., 310, and cases cited.) The negli- 
gence of the plaintiff in not discovering the change, and Jaches in not 
sooner seeking relief, are questions which make the propriety of 
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granting relief in a given case discretionary. The court below, upon 
the findings of fact, we think properly exercised its discretion in this 
case in granting relief. Policies of fire insurance are rarely examined 
by the insured. The same degree of vigilance and critical examina- 
tion would not be expected or demanded as in the case of some other 
instrumen‘s. It is found that the plaintiff did not in fact examine the 
policy until after the fire, when for the first time he was informed of 
the peculiar terms of this provision. An effort was made on the part 
of the defe:dant to show that the original agreement before the first 
policy was made was for such an insurance as was made by the last 
policy, or at least that such an insurance might have been made un- 
der that agreement. There was a refusal to find this, and the evi- 
dence on that subject is ambiguous, and it is very doubtful, to say the 
least, whether that evidence would have justified such a provision as 
this. The defendant certainly made no mistake in inserting the pro- 
visions contained in the first policy, and even if it might have inserted 
a different one, it is bound by the contract which it actually made. 

Considering the arrangement between the plaintiff and the mortga- 
gors, and the terms of the first policy, it must be assumed that the 
contract made was in accordance with the intention of both parties, 
and it is not material whether the plaintiff actually read the first pol- 
icy or not. He was entitled to the benefit of it, and when the defend- 
ant agreed to deliver a policy renewing it, and delivered it as such, it 
had no right to change its terms without the consent of the plaintiff. 
It is objected that the limitation of twelve months after the loss oc- 
curred had expired before the action was commenced, and that the 
action is barred. There are several answers to this objection : 1. It 
is at least doubtful whether in strictness the limitation applies, ex- 
cept incase an award is made fixing the amount of the claim. 
2. The clause sought to be struck out is entirely inconsistent with the 
limitation of twelve months after the loss occurred, as a compliance 
with that clause would ordinarily occupy the whole or the greater 
part of that period, and hence it cannot be suppos:d that the parties 
intended the limitation to apply to such a case. 3. The action is not 
for a “claim by virtue of this policy,” but to compel the defendant to 
give a policy according to the agreement of the parties. This point 
is the same as though no policy had been given, and the action was 
for a specific performance of the agreement to insure. 

The limitation does not apply. The defendint cannot tuke advan- 
tage of a condition, the performance of which it has prevented. 
(Ames vs. N. Y. Union Ins. Co., 14 N. Y., 253-264.) The limitation 
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clause was not contained in the first policy. 4. I am of opinion that 
the limitation should be construed to commence when the loss was 
due and payuble, and not from the time of the physical burning of 
the property. A contract of insurance'is to be construed with refer- 

ence to all its provisions, and in accordance with the rules which pre- 
vail for the construction of statutes, and other contracts. A material 
condition of this policy is that proofs of loss are to be furnished as 
soon as possible after the fire, which means within a reasonable time. 

Such time is necessarily indefinite, depending; upon a variety of cir- 
cumstances, and after being furnished may be objected to as defective, 
and amended proofs required. This may occupy several weeks or 

several months. In this case the fire occurred in October, and proofs 
of loss were not perfected until April after, and no question of laches. 
was made. The delay may have been mutual or unavoidable. The 
policy provides that the loss shall be paid ‘‘ sixty days after due no- 
tice and satisfactory proofs of the same shall have been made by the 
assured.” So that eight months of the twelve claimed as the period 

of limitation had expired without fault on the part of the plaintiff be- 
fore the right to bring an action accrued, and it might often happen 
that the whole period would lapse before such right accrued. It 
seems to me absurd to suppose that the parties inteuded to fix a lim- 
itation of time for bringing an action, so that by a compliauce with 
other conditions of the policy, the whole time might elapse, and thus 
result in depriving the party of the right to bring any action. 

The error of the position is in supposing that courts are bound to 
apply the words ‘‘after the loss shail occur,” to the time the property 
was actually destroyed. It is far more reasonable to refer it to the 
time when the loss has become a fixed demand against the company, 
and the assured has a right to bring an action for it. The loss should 
be deemed to occur when the company pays it, or is lawfully called 
upon to pay it The loss then, and not until then, practically occurs 
to it. The words may in some clauses refer to the destruction of the 
property, but it does not necessarily follow that they do in this. 
One of the most familiar rules is, that written instruments should be 
construed with reference to the subject matter. The subject matter 
was the limitation of time for bringing an action, and the provisions 
of law on that subject may be presumed to have been in the minds of 
the parties. Among the various statutes of limitation, fixing a speci- 
fied period within which any class of actions must be brought, not 
one permits the time to commence running until the right to bring 
the action exists, and the time does not commence running in some 
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uutil the parties have knowledge of the facts entitling them to bring 
the action, and it is never permitted to run against a party who is 
under a disability to bring the action. 

The parties intended to shorten the time for commencing an ac- 
tion, but an intent to violate the universal rule applicable to this 
subject, founded alike in principle and practice before referred to, 
ought not to be imputed. Such a construction would in all cases 
restrict the time fixed for an indcfinite period, and in some cases de- 
prive a party of a right to bring an action atall, which is absurd, and 
an absurd result should never be reached by construction. By con- 
struing these words with reference to other clauses, there is no diffi- 
culty in reaching a reasonable result. 

It is a maxim of the law, that “he who considers merely the letter 
of an instrument, goes but skin-deep into its meaning.” (Broom’s 
Maxims, 657.) 

There is no authority for giving a cold literal meaning to isolated 
words, disconnected from the subject matter, and from other provi- 
sions of the instrument. The reasoning in the case of Ames vs. N. Y. 
Ins. Co., supra, sustains the construction here indicated, and in Mayor 
vs. Hamilton Fire Ins. Co., 39 N. Y., 46, the point was substantially 
decided. The condition there was, “ unless such suit or claim shall 
be commenced within the term of six months after any loss or dam- 
age shall accrue.” The court say ‘‘ that the words ‘loss or damage’ 
are not used with legal precision. Within six months after the right 
of action shall have accrued, was no doubt what the parties intended,” 
and it was held that the six months commenced to run from the time 
the right to bring an action existed. We regard that case as decisive 
upon this point. The court very properly characterize the condition 
thus: “ It is in derogation of the rights of the assured as given by 
the statute of limitations of the State. It is often not known, or not 
considered by the assured, and should only be permitted to prevent 
a recovery, when its just and honest application would produce that 
result.” 

In this case the loss became payable June 6th, and the action was 
commenced in January after, or within seven months. Upon the 
other points we concur with the court below. 

The judgment must be affirmed. 

All concur, except Eart J., dissents. 





Knecht vs. Mutual Life Ins. Co. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas of Northampton County. 


A. S. KNECHT 
v3. 


MUTUAL LIFE INS. CO. or New Yorx.* 


Mere declaration by the insured in his application, without a covenant, is not 
sufficient to work a forfeiture of a policy. 


Paxson, Jd. 

It is not alleged that in his application for insurance the assured 
made any false representation of an existing fact. What he did 
declare was “that he is not now afflicted with any disease or disorder, 
and that he does not now, nor will he, practice any pernicious habit 
that obviously tends to the shorteuing of life.” The case stated sets 
forth “that at the time of making the aforesaid application for insur- 
ance the said Abram F. Favgboner was of correct and temperate 
habits, that some years after the issuing of said policy he became 
addicted to the use of intoxicating drinks, from the immoderate use of 
which he was attacked with delirium tremens, from which he died.’ 
The policy issued in pursuance of said application contained this pro- 
vision : ‘‘If any of the statements or declarations made in the applica- 
tion for this policy, upon the faith of which this policy is issued, shall 
be found in any respect untrue, then, and in every such case, this 
policy shall be null and void.” Itis unnecessiry to discuss the question 
as to whether the declarations of the insured as to existing facts, in 
his application constitute a warranty. The authorities are by no 
means uniform on this point. Our own recent case of the Wash- 
ington Life Ins. Co. vs. Schaible, 1 W. N., 369, holds that they do not 
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constitute such warranty. Where, however, the policy has been 
issued upon the faith cf such representations, and they are false in 
point of fact, the better opinion seems to be that the policy is avoided, 
and this is so even where the false statement is to a matter not mate- 
rial to the risk. Jeffries vs. Life Ins. Co., 22 Wallace, 47. In such 
case the agreement is that if the statements are false there is no insur- 
ance ; no policy is made by the company, and no policy is accepted 
by the insured. In the case in hand the policy attached. There was 
nothing to avoid it abinitio. Were the mere declarations by the insur- 
ed in his application as to his future intentions, his failure to carry 
out his declaration or to comply with his intentions as to his future 
conduct, sufficient to work a subsequent forfeiture of the policy? In 
no part of the application did the assured covenant that he would not 
practice any peruicious habit ; nor did he promise, agree or warrant 
not todo so. He declared that he would not. To declare is to state, 
to assert, to publish, to utter, to announce, to announce clearly some 
opinion or resolution ; while to promise is to agree, to plelge one’s 
self, to engage, to assure or make sure to pledge by contract.— 
Worcester. There is no clause in the policy which provides that if 
the assured shall practice any pernicious habit tending to shorten life 
the policy shall ipso facto become void. There is only the s‘ipulation 
that “if any of the statements or declarations made in the applica- 
tion * * * shull be found in any respect untrue this policy shall be null 
and void.” ‘This evidently referred to a state of things existing at 
the time the policy was issued. As to such matters, as I have already 
said, there was no untrue statement. But the assured declared, as a 
matter of intention, that he would not practice any pernicious habit. 
Was this declaration of future intention fals2? There is no allega- 
tion, much less proof, that it was so. The assured might well have 
intended to adhere to his declaration with most perfect good faith, 
yet in a moment of temptation have been overcome by this insidious 
enemy. In the absence of auy clause in the policy avoiding it in case 
the assured should practice any such habit, and if any covenant or war- 
ranty on his part that he would not do so, we do not think his mere 
declarations to that effect in the application sufficient to avoid the 
policy. 

The judgment is reversed, and judgment is now entered in favor 
of the plaintiff and against the defendant for the sum of fifteen hun- 
dred dollars, with the interest from June 26, 1876. 





